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The following index and digest contain the legal items which have appeared in The 
Banking Law Journal during 1936: 

The entire arrangement, including the number of the sections, follows the plan of the 
fourth edition of the Banking Law Journal Digest, which contains in its 800 pages the 
digest of more than 10,000 banking decisions which have been published in The Banking 
Law Journal from the time of its establishment in 1889 down to December, 1936. 


ACCOMMODATION PAPER 


§50. Note given to deceive bank examiner. 

A person who signs and delivers a note 
to a bank at the request of the bank so that 
the note can be shown to the bank examiner 
for the purpose of deceiving him as to the 
true staté of the bank’s affairs will not, 
when sued upon the note, be permitted to 
defend on the ground that he received no 
money or other consideration for the note. 
Bay Parkway National Bank v. Shalom, 
N. Y., 200 N. E. Rep. 685. 53 B. L. J. 513. 


AGENTS 


§57. Agent’s authority to indorse. 


A bank will not be liable in cashing checks 
payable to a corporation, wrongfully in- 
dorsed by an agent of the corporation, where 
the corporation’s course of dealing with the 
bank indicated that the agent was author- 
ized to indorse although he actually had no 
such authority. Sinclair Refining Co. v. 
Farmers Bank, Mo., 91 S. W. Rep. (2d) 
122. 53 B. L. J. 928. 


A resolution adopted by the directors of 
a corporation authorized certain officers, in- 
cluding the secretary, “to sign this com- 
pany’s checks for funds in its several de- 
positories, the single signature of any of 
those mentioned herein being sufficient, no 
counter-signature being required on this 
company’s checks and as indorsements on 
its customers’ notes.” It was held that this 
authorized the secretary to indorse in the 
corporation’s name a note payable to the 
corporation. Freehold Bank v. Baker, Mass., 
199 N. E. Rep. 342. 53 B. L. J. 113. 


A person who was an officer of two cor- 
porations, a pipe company and a lumber 
company, was permitted over a period of 


years to indorse checks payable to the pipe 
company and deposit them to the credit of 
the lumber company. He indorsed a check 
for $30,000 payable to the pipe company and 
deposited it to the lumber company’s credit. 
He then transferred the amount on the books 
of the lumber company to cover up a short- 
age in his accounts. It was held that the 
pipe company had no claim on which it could 
hold the bank liable. The circumstances 
warranted the bank in believing that the 
officer had authority to indorse on behalf 
of the pipe company. Reichert v. State Sav- 
ings Bank, Mich., 264 N. W. Rep. 315. 53 
B. L. J. 268. 


A principal may, by his actions, ratify 
the unauthorized indorsement of his agent. 
Waldheim & Co., Ine., v. Mitchell Street 
State Bank, Wis., 265 N. W. Rep. 561. 53 
B. L. J. 706. 


ALTERED PAPER 


§ 62. Alterations held immaterial. 


A bank, holding a note bearing 64 per 
cent. interest informed the maker that it 
would permit the note to run for a while 
longer but that he would have to pay 7 per 
cent. interest. The maker, when sued on the 
note, denied that he agreed to this change. 
But the teller made the following notation 
in the margin of the note, “7%, 6-5-30,” 
for his own guidance in computing interest. 
It was held that this was not such an al- 
teration as would render the note void and 
that the bank could enforce it against the 
maker with interest at 64 per cent. Ameri- 
ean Trust Co. v. Greuner, Cal., 56 Pac. Rep. 
(2d) 967. 53 B. L. J. 635. 


§ 64. Material alterations—altering date. 


The alteration of a demand note by chang- 
ing the date from September 9, 1930, to 
November 17, 1930, will release an accom- 
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modation indorser from all liability on the 
note. New Rochelle Securities Co. v. Mayer, 
N. Y., 200 N. E. Rep. 71. 53 B. L. J. 327. 


§87. Burden of proof. 


A person who brings suit on a promis- 
sory note which bears on its face an ap- 
parent alteration in the date of the note, 
must assume the burden of explaining the 
alteration. Valvano v. Valvano, N. J., 187 
Atl. Rep. 190. 53 B. L. J. 1035. 


ATTACHMENT, GARNISHMENT AND 
EXECUTION 


§99. Liability of bank as garnishee. 


A man opened a checking account in the 
name of his minor daughter, using the 
daughter as a dummy to carry on his own 
business transactions. A creditor of the 
father started a garnishment proceeding 
against the bank, identifying the account 
in the garnishment papers. The bank later 
paid the account on the daughter’s order. 
It was held that the bank was liable to the 
ereditor although it was ignorant of the re- 
lation between the father and daughter and 
had no knowledge as to the actual owner- 
ship of the account. Valley Bank & Trust 
Co. v. Parthum, Ariz., 56 Pac. Rep. (2d) 
1342. 53 B. L. J. 798. 


ATTORNEY’S FEES 


§ 105. Provision in instrument for attor- 
ney’s fees held valid. 


A provision in a promissory note for an 
attorney’s fee in case the note is collected 
by an attorney is valid and enforceable in 
Virginia. If the court regards the amount 
allowed for attorney’s fees as being too 
high, it may reduce the sum to a reasonable 
amount. Richardson v. Breeding, Va., 187 
S. E. Rep. 454. 53 B. L. J. 894. 


BANK COLLECTION CODE 
Constitutionality of statute, see § 152. 


BANKING 


§ 124. Banking powers—practicing law. 

Drawing wills, drafting living trust in- 
dentures and life insurance trust agreements 
and giving legal advice to persons execut- 
ing such documents by the trust officers of 
a bank constitute unauthorized practice of 
the law by the bank. People v. Denver 
Clearing House Banks, Colo., 59 Pac. Rep. 
(2d) 468. 53 B. L. J. 907. 


A corporation or an individual, who is not 
licensed to practice law, is entitled to draw 
instruments such as simple deeds, mortgages, 
promissory notes and bills of sale when these 
instruments are related to transactions in 
which the corporation or person is interested, 
provided no fee is charged. Cain v. Mer- 


chants National Bank, N. D., 268 N. W. 
Rep. 719. 53 B. L. J. 829, 847. 


The distribution by a bank or trust com- 
pany of books and folders explaining the 
necessity and desirability of making a will 
and soliciting the selection of the bank or 
trust company as executor, does not violate 
the rule against a corporation practicing 
law. Cain v. Merchants National Bank, 
N. D., 268 N. W. Rep. 719. 53 B. L. J. 
829, 847. 


BANKRUPTCY 


§ 141. Priorities among creditors. 


A bank collected premiums for an in- 
surance company under an arrangement by 
which the bank charged one per cent. of 
the amount collected for its services and 
remitted to the insurance company monthly. 
It was held that this arrangement made the 
bank a debtor of the insurance company 
and that, upon the failure of the bank, the 
insurance company was not a preferred 
creditor. In re Citizens Bank, Mo., 96 S. W. 
Rep. (2d) 526. 53 B. L. J. 950. 


§ 142.—Depositors. 

A refusal by a bank to sell exchange to 
a depositor, the reason being given that the 
bank is operating on a restricted basis, does 
not give the depositor a preferred claim 
upon the failure of the bank even though 
the bank was not at the time operating on 
a restricted basis and even though the ex- 
change, if issued, would have been paid by 
the drawee bank. Jameson v. First Savings 
Bank & Trust Co., N. M., 51 Pac. Rep. (2d) 
607. 53 B. L. J. 132. 


A drawee bank returned a depositor’s 
check to the Federal Reserve Bank, by which 
it had been forwarded for collection, with 
a false statement to the effect that the 
check had been recalled by the depositor. 
On the failure of the bank, it was held that 
the corporation was not a preferred creditor. 
Converse Rubber Co. v. Boston-Continental 
National Bank, 12 Fed. Supp. 887. 53 B. 
L. J. 281. 


An executrix deposited estate funds in a 
bank and, when she subsequently tried to 
withdraw the balance of the account, it was 
discovered that the bank had already paid 
out the deposit on a forged check. The 
bank subsequently closed its doors. It was 
held that the executrix was not entitled to 
a preference in payment over other deposi- 
tors. Squire v. Tobin, Ohio, 200 N. E. Rep. 
515. 53 B. L. J. 478. 


An oral demand on a bank by a depositor 
during banking hours is as valid and effec- 
tive as a demand by presenting a check for 
the amount required. This is so even though 
the depositor asks for bills of a specified 
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denomination. If the bank refuses the de- 
mand, and fails without paying the deposit, 
the depositor will be entitled to priority in 
payment over other depositors. Bank of 
Iilmo v. Sturdivant Bank, Mo., 89 S. W. 
Rep. (2d) 560. 53 B. L. J. 322. 


Deposits in the savings department of a 
trust company, which the bank agrees to 
keep segregated from other deposits, are pre- 
ferred claims upon the failure of the bank. 
Sindlinger v. Department of Financial In- 
stitutions, Ind., 199 N. E. Rep. 715 (re- 
versing 52 B. L. J. 884). 53 B. L. J. 278. 


§ 144.—Deposits made when bank insolvent. 

A statute, which prohibits bank officers 
from receiving deposits when the bank is 
insolvent and giving the depositor in such 
case a right of action against the bank and 
its officers to recover the deposit, does not 
give the depositor a preferred claim upon 
the failure of the bank. Jameson v. First 
Savings Bank & Trust Co., N. M., 51 Pace. 
Rep. (2d) 607. 53 B. L. J. 132. 


§ 145.—Special deposits. 

A court clerk deposited money in a bank 
in the name of a person who was entitled 
to the fund as the proceeds of property sold 
in a partition proceeding. Upon the failure 
of the bank, it was held that this was a 
deposit for a special purpose and that the 
person in whose name the deposit was made 
was a preferred creditor. State v. Platte 
Valley State Bank, Nebr., 264 N. W. Rep. 
421. 53 B. L. J. 264. 


A deposit by a eorporation, or other em- 
ployer, in a bank for the express purpose 
of meeting payroll checks drawn by the de- 
positor, is a special deposit and, upon the 
failure of the bank, will be entitled to a 
preference in payment over other deposits. 
In re Sturdivant Bank; International Shoe 
Co. v. Sturdivant Bank, Mo., 89 S. W. Rep. 
(2d) 89. 53 B. L. J. 198. 


Where a person leaves bonds with a bank 
for safe-keeping and the bank pledges them 
as security for deposits, the owner of the 
bonds will be entitled to a preferred claim 
upon the failure of the bank. Mays v. 
Wilkinson, 12 Fed. Supp. 350. 53 B. L. J. 
10. 


The owner of Liberty Bonds deposited 
them with a bank for safe-keeping under 
an agreement which permitted the bank to 
use the bonds “for such purposes as it may 
choose,”” and required the bank, on proper 
demand, to return to the depositor not the 
identical bonds deposited but bonds of the 
same issue, denomination and value. The 
bank pledged the bonds to secure postal 
savings deposits. Upon the failure of the 
bank, it was held that the depositor was 
entitled to recover from the receiver in ac- 


cordance with the terms of the receipt. 
Marchant v. Summers, 79 Fed. Supp. (2d) 
877. 53 B. L. J. 118, 


§ 149.—Holder of check. 


A savings depositor in a national bank, 
upon presenting his passbook was persuaded 
by an officer of the bank not to withdraw 
the funds but instead to draw checks which 
the officer initialed, indicating that they had 
been charged against the account in the 
passbook. It was held that he was not a 
preferred creditor upon the closing of the 
bank prior to the presentment of the checks. 
Klemm v. Labor Cooperative National Bank, 
N. J., 187 Atl. Rep. 640. 53 B. L. J. 1042. 


§ 150.—Holder of certified check. 

An importer who sends a certified check 
to the customs collector for import duties 
and is subsequently compelled to pay the 
duty again because of the failure of the 
bank before the collection of the check, has 
no preferred claim against the assets of the 
bank. Harry Bierschenk Co. v. Goess, 12° 
Fed. Supp. 295. 53 B. L. J. 60. 


§ 152.—Holder of draft. 

Section 13 of the Bank Collection Code, 
giving to the holder of a draft, drawn by 
a state or national bank and issued in pay- 
ment of items presented for collection a 
preference over other creditors in the event 
of the failure of the bank prior to the pay- 
ment of the draft, (and the rest of the 
Code as well) is unconstitutional. People 
ex rel. Barrett v. Union Bank & Trust Co., 
Ti, 199 N. E. Rep. 272. 53 B. L. J. 105. 


§ 154.—Cases involving failure of collecting 
bank. 
Statute giving preference in assets of 
national bank, see §$ 824. 


A deposit of checks, generally indorsed, 
is a deposit for credit and not for collection, 
in the absence of special agreement, even 
though a provision printed on the deposit 
slip permits the bank to charge back uncol- 
lected items. The bank becomes the owner 
of such checks at the time of their deposit, 
and is not merely an agent for collection. 
Upon the failure of the bank, the depositor 
is a general, not a preferred, creditor, al- 
though the proceeds of the checks are not 
received until after the closing of the bank. 
Squire v. Goulder, Ohio, 2 N. E. Rep. (2d) 
2. 53 B. L. J. 694. 


The plaintiff bank sent to the defendant 
bank checks drawn on the latter, with in- 
structions to remit to a third bank. The 
defendant charged the checks against the 
drawee’s account and sent its draft in re- 
mittance. The draft was not paid because 
of the insolvency of the defendant bank. 
It was held that the plaintiff was not en- 
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titled to a preference over other creditors 
of the defendant. Calcasieu National Bank 
v. Bank of Abbeville & Trust Co., 83 Fed. 
Rep. (2d) 742. 53 B. L. J. 720. 


Under the provisions of the Bank Collec- 
tion Code, where a bank receives bonds for 
collection, collects them and remits the pro- 
ceeds to the owner of the bonds in the form 
of a draft, but fails before the owner is able 
to collect the draft, the owner will be en- 
titled to a preferred claim against the assets 
of the closed bank. Farmers National Bank 
v. Rottger, Ind., 200 N. E. Rep. 248. 53 
B. L. J. 381. 


§ 160. Deposits withdrawn when bank in- 
solvent. 

A director of a bank, having knowledge of 
facts which indicated that the bank was in 
an insolvent condition, drew a check in the 
name of a corporation of which he was presi- 
dent and which had an account in the bank. 
The check was presented and paid on the 
morning of the day on which the bank closed 
for good. It was held that the receiver of 
the bank was entitled to recover the amount 
of the check. Mechanics Universal Joint 
Co. v. Culhane, 80 Fed. Rep. (2d) 147; 
affirmed, 57 Sup. Ct. Rep. 81. 53 B. L. J. 
157. 


A bank director who, with knowledge of 
the bank’s insolvency, withdraws funds be- 
longing to a corporation, of which he is 
president, shortly before the closing of the 
bank, will be personally liable to the re- 
eeiver of the bank for the amount with- 
drawn. Mechanics Universal Joint Co. v. 
Culhane, 57 Sup. Ct. Rep. 81. 53 B. L. J. 
1004, 


Fee of court clerk on deposit of bonds. 


A bank which deposits bonds with the 
clerk of a United States District Court, as 
security for bankruptey funds deposited in 
the bank, must pay the clerk’s statutory fee 
of one per cent. of the amount of bonds so 
received. This is so even though the giving 
of security for a deposit of bankrupt funds 
is beyond the powers of the bank. Phelps 
v. Citizens Union National Bank, 13 Fed. 
Supp. 623. 53 B. L. J. 457. 


Assisting insolvent bank. 


When, during a financial depression, a 
bank is threatened with being closed, and 
another bank assumes its liabilities, it is 
within the powers of other banks in the com- 
munity to agree to indemnify the bank as- 
suming such liabilities on the theory that 
the closing of one bank will seriously affect 
other banks in the same community. Trust 
Co. of New Jersey v. Jefferson Trust Co., 
N. J., 186 Atl. Rep. 732. 53 B. L. J. 837. 


BONDS 
§191. Rights of parties. 


A trust company which at the time was 
surety on a guardian’s bond, consolidated 
with a national bank under the national 
bank’s charter. It was held, under the laws 
of Pennsylvania, that the consolidated bank 
was liable on the bond. Commonwealth v. 
Merchants National Bank, Pa., 185 Atl. Rep. 
823. 53 B. L. J. 869. 


One who signs an administrator’s bond, 
without having it read to him, cannot avoid 
liability on the bond by showing that he was 
unable to read and that he thought he was 
signing some paper connected with a stock 
transaction. Commonwealth v. Gudaitis, 
Pa., 186 Atl. Rep. 82. 53 B. L. J. 890. 


BOOK REVIEWS 

Annual Index to Legal Periodicals. 53 B. 
L. J. 990. 

Credit Manual of Commercial Laws. 53 
B. L. J. 990. 

Rand MeNally Bankers Directory. (First 
1936 Edition.) 53 B. L. J. 272. 

Rand MeNally Bankers Directory, Final 
1936 Edition. 53 B. L. J. 822. 


BUILDING AND LOAN ASSOCIATIONS 


Law affecting rights of shareholders uncon- 
stitutional. 


The Louisiana statute, Laws of 1932, Act. 
No. 140, altering the withdrawal rights of 
building and loan association shareholders 
and imposing additional conditions on the 
exercise of such rights, is unconstitutional 
because it is in conflict with article 1, § 10 
of the Federal Constitution providing that 
no state may pass any law which impairs 
the obligation of a contract, and with the 
Fourteenth Amendment, § 1, which prohibits 
the taking of property without due process 
of law. Treigle v. Acme Homestead Asso- 
ciation, 56 U. S. Sup. Ct. Rep. 408. 53 
B. L. J. 299. 


CERTIFICATES OF DEPOSIT 
Certificates in two names, see § 401. 


CHECKS 


§ 262. Revocation of check—drawer’s death. 


The holder of a check had it certified by 
the drawee bank shortly after the death of 
the drawer and the check was later put 
through for collection. It was held that the 
death of the drawer of the check prior to 
its certification operated as a revocation of 
the check, that the certification was, there- 
fore, ineffective and that the holder was 
responsible to the decedent’s estate for the 
amount of the check. In re Ludlam’s Estate, 
285 N. Y. Supp. 597. 53 B. L. J. 402. 
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COLLECTIONS 


§276. Duties of collecting bank; liability 
for negligence generally. 


A drawee bank returned a depositor’s 
check to the Federal Reserve Bank, by which 
it had been forwarded for collection, with 
a false statement to the effect that the check 
had been recalled by the depositor. On the 
failure of the bank, it was held that the 
Federal Reserve Bank was not liable to the 
depositor, the collection having been made 
under a regulation providing that the Fed- 
eral Reserve Bank acted as agent only. 
Converse Rubber Co. v. Boston-Continental 
National Bank, 12 Fed. Supp. 887. 53 B. 
L. J. 281. 


§ 280.—Taking steps to charge prior party. 

Where one bank sends a note to another 
bank for collection and the note is dis- 
honored, the latter bank fulfills its duty with 
respect to the giving of notice of dishonor 
by sending such notice to the bank from 
which the note was received. It is not re- 
quired, in the absence of special agreement, 
to give notice of dishonor to all of the 
parties to the note. Simon v. Peoples Bank 
& Trust Co., N. J., 184 Atl. Rep. 793. 53 
B. L. J. 629. 


§ 284. Collection should be made in cash. 

The defendant deposited a cashier’s check 
in the plaintiff bank, receiving credit partly 
in a passbook and partly in the form of a 
certificate of deposit. The plaintiff sent 
the check on for collection and received a 
bank draft in payment. Payment of the 
draft was refused because of the closing of 
the bank which issued the cashier’s check 
and the draft. Afterwards the defendant 
collected the certificate of deposit and drew 
out the money on general deposit. In this 
action the plaintiff bank, being unable to 
collect from the closed bank, attempted to 
hold the defendant liable. It was decided 
that the plaintiff, having received exchange 
instead of cash for the cashier’s check, 
would have to stand the loss. It was further 
held that a rule printed in the passbook, 
permitting the bank to receive exchange in 
making eollections was not binding on the 
defendant, it not appearing that the rule 
had been called to his attention. Peoples 
Bank v. Foster, Ga., 184 S. E. Rep. 918. 
(Affirming 52 B. L. J. 399.) 53 BLL. J. 
527. 


CONSIDERATION 


§ 317. Presumption of consideration. 

A non-negotiable endowment note, pay- 
able to an educational institution twelve 
months after the death of the maker, ean- 
not be enforced by the payee against the 
maker’s estate as a note unless it appears 
that the payee gave consideration for the 
note. A_ recital “for value received,” in 


Vv 


such a note creates but a slight presump- 
tion of consideration which presumption is 
entirely overcome by the form of instrument 
itself. In re Barker’s Estate, 287 N. Y. 
Supp. 841. 53 B. L. J. 654. 


§ 319. Instances of sufficient consideration. 

A transaction in which the maker of a 
note, on which $12,330 is due agrees with 
the holder to satisfy the note upon the pay- 
ment of $5,000 in cash before maturity, is a 
valid transaction and is not void for want 
of consideration. The payment of the debt 
before its maturity is a valid consideration. 
Crow v. Gore, 85 Fed. Rep. (2d) 291. 53 
B. L. J. 842. 


An attorney executed a note to a bank 
for the amount of a loan made for the bene- 
fit of a client. When sued on the note, the 
attorney’s defense was that there was an 
understanding between the bank and him- 
self that only the client would be looked to 
for payment and that the attorney would 
not be held liable. It was held that this 
defense was not available. To permit such 
a defense would be in violation of the rule 
that verbal testimony cannot be used to vary 
or contradict a written agreement. The 
loan, which the bank made to the client, 
was sufficient consideration for the signing 
of the note by the attorney. Manufacturers 
Trust Co. v. Grossman, 286 N. Y. Supp. 602. 
53 B. L. J. 518. 


§ 324. Instances of insufficient considera- 
tion. 


A note given to a seminary for the pur- 
pose of establishing a scholarship is not 
based on a sufficient consideration and can- 
not be enforced against the maker. In re 
Tummonds’ Estate, 290 N. Y. Supp. 40. 
53 B. L. J. 968. 


A note payable after the death of the 
maker, intended as a gift to the payee, is 
invalid and eannot be enforced against the 
maker’s estate, the reason being that such 
a note was not supported by a sufficient 
consideration. Hershe y. Rinkenberger’s 
Estate, Ill., 3 N. E. Rep. (2d) 953. 53 B. 
L. J. 977. 


§ 329. Want or failure of consideration. 


The officers of a bank made questionable 
loans to “confidence men” and were paid 
commissions thereon by the borrowers. The 
officers were required by the banking de- 
partment to make up a fund covering the 
loss sustained by the bank. The sister of 
the bank’s cashier signed a note jointly with 
him for the amount of his contribution to 
the fund. She signed at the insistence of 
her brother and the bank examiner after a 
settlement had been agreed to by the officers 
and the banking department. It was held 
that she was entitled to have the note can- 
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eeled on the ground that she had received 
no consideration for her signature. Sterner 
vy. Springville Savings Bank, Iowa, 268 N. 
W. Rep. 158. 53 B. L. J. 812. 


CONSTITUTION 


The American Constitution 
An article. 53 B. L. J. 842. 


CONTRACTS 


§ 331. Validity. 

The plaintifis paid a sum of money to 
the defendant bank to make up a shortage 
in the accounts of an officer of the bank, 
who was related to the plaintiffs, on the 
understanding that the officer would not be 
prosecuted for the crime which he had com- 
mitted. The officer was, however, subse- 
quently arrested, tried, and sent to prison 
for a term of years. It was held that the 
plaintiffs could not recover the money which 
they had paid. An agreement of this kind 
is unlawful and the courts will not aid either 
party. Ellis v. Peoples National Bank, Va., 
186 S. E. Rep. 9. 53 B. L. J. 793. 


§ 336. Liability for damages. 

The plaintiff company wrote to the de- 
fendant bank offering to sell a unit of 
approximately sixteen hundred safety de- 
posit boxes at $1.25 per box, requesting that 
the bank wire at once. The bank accepted 
the offer by telephone and confirmed it by 
letter saying “we will take the boxes.” The 
bank later refused to accept the boxes and 
the plaintiff sold them for $560.00, the best 
obtainable price. It was held that it was a 
valid contract and that the bank was liable 
for the loss sustained by the plaintiff com- 
pany. Zimmerman Bros. & Co. v. First 
National Bank, Wisc., 263 N. W. Rep. 361. 
53 B. L. J. 17. 


§ 338. Cancellation of contract. 

The plaintiff purchased from the defend- 
ant trust company a mortgage certificate 
which recited that the mortgage covered five 
blocks, whereas the mortgage actually 
eovered only two of the five blocks men- 
tioned in the certificate. It was held that 
the plaintiff was entitled to rescind the con- 
tract and to the return of the money he 
paid for the certificate. Bohlken v. Title 
Guarantee & Trust Co., 285 N. Y. Supp. 836. 
53 B. L. J. 434. 


CREDIT BUREAUS 
Liability for negligence, see § 851. 
DEPOSITS 


§ 361. Obligation to receive deposits. 


A bank is under no obligation to accept 
deposits offered to it. In opening accounts 


and receiving deposits a bank is free to 
select whom it will as customers from among 
those who offer. Having opened an account, 
it is the bank’s privilege to close it at will. 
But, in order to close an account without 
in any way making itself liable for damages, 
the bank must give proper and reasouable 
notice to the depositor. Ambruster v. Na- 
tional Bank, N. J., 182 Atl. Rep. 613. 53 
B. L. J. 181. 


§ 362. Security for deposits. 


A national bank has no power to give 
security for deposits made in the bank by 
the receiver of a state bank. Such funds 
are not public funds within the meaning of 
12 U. S. Code, §90, providing that a na- 
tional bank may give security for the safe- 
keeping and prompt payment of “public 
money of a State or any political sub- 
division thereof” deposited with it. Harrell 
v. Lawhead, 13 Fed. Supp. 298. 53 B. L. J. 
431. 


A statute prohibiting the pledge of a 
bank’s assets as security for deposits does 
not preclude the stockholders of the bank 
from personally entering into and becoming 
liable on a guaranty of deposits. Citizens 
State Bank v. Schmitz, Wis., 263 N. W. Rep. 
702. 53 B. L. J. 461. 


§ 377. Deposits when bank insolvent. 


Right to preference on failure of bank, 
see § 144. 


§ 381. Special deposits. 


A bank took bonds from a depositor for 
safekeeping. Upon receiving a telegram 
signed in the depositor’s name (but actually 
sent by another person) requesting that the 
bonds be forwarded, the bank sent them by 
mail, addressed to the depositor, and they 
were appropriated by the person sending 
the telegram. It was held that the bank 
was negligent in not registering or insuring 
the bonds, or arranging to have the recipient 
identified and, therefore, was liable to the 
depositor for the amount of his loss. Byer 
v. Canadian Bank of Commerce, Cal., 57 
Pac. Rep. (2d) 985. 53 B. L. J. 583. 


§ 382.—Bank’s liability for stolen property. 


A bank received Liberty Bonds for safe- 


keeping without charge. It was warned 
that a plan was on foot to rob it. The 
bank laid a trap for the robbers intending 
to apprehend them in the act of robbery, 
but the raid was successful and the robbers 
escaped with cash and securities, including 
the Liberty Bonds. It was held that the 
bank was liable for the value of the bonds. 
Boyd v. Harrison State Bank, Mont., 56 
Pac. Rep. (2d) 724. 53 B. L. J. 554, 
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§ 385. Deposits made outside of bank. 


The payee of a check delivered it to the 
teller of the drawee bank at the latter’s 
residence after banking hours for deposit to 
the payee’s account in the bank. The check 
subsequently turned up in the bank bear- 
ing the bank’s “Paid” stamp. The payee, 
however, did not receive the proceeds and 
no credit had been given to her account. It 
was held that she was entitled to have credit 
in her account for the amount of the check. 
Frank v. First National Bank, Ohio, 4 N. E. 
Rep. (2d) 404. 53 B. L. J. 997. 


§ 388. Deposits by corporate officials and 
other agents. 

The China agent of the plaintiffs drew 
from the Tientsin branch of the defendant 
bank, sums of money on letters of credit 
provided by the plaintiffs and deposited the 
money in his individual account. He later 
withdrew the money and misappropriated it. 
It was held that the defendant bank was not 
liable to the plaintiffs. Oelbermann v. Na- 
tional City Bank, 79 Fed. Rep. (2d) 534. 
53 B. L. J. 61. 


§ 389.—Principal’s checks indorsed and de- 
posited in agent’s account. 

A bank, which permits an officer of a 
corporation to deposit in his personal ac- 
count drafts payable to him as such officer 
will not be responsible to the corporation 
for sums which the officer thereafter wrong- 
fully converts to his own use, at least where 
such deposits have been made by the officer 
over a period of six years without complaint 
from his corporation. Quanah, Acme & Pa- 
cific Railway Co. v. Wichita State Bank, 93 
S. W. Rep. (2d) 701 (Reversing 53 B. L. 
J. 365). 53 B. L. J. 549. 


A bank which permits an officer of a cor- 
poration to indorse and deposit in his per- 
sonal account a check payable to the order 
of the corporation will be liable to the cor- 
poration for the amount of the check in an 
action for conversion if the officer uses the 
funds for his own purposes without au- 
thority. Industrial Development & Manu- 
facturing Corp. v. First National Bank, 13 
Fed. Supp. 740. 53 B. L. J. 441. 


A bank permitted the president of a cor- 
poration to deposit in his personal account 
checks which were payable to the order of 
the corporation. The president withdrew 
and used for his own purposes part of the 
funds so deposited. It appeared that there 
was evidence to the effect that for two years 
the corporation had exercised no supervision 
over the actions of the president. The cor- 
poration brought suit against the bank for 
the amount misappropriated by the presi- 
dent. It was held that the question whether 
the corporation was so negligent as to re- 


lieve the bank from liability should be sub- 
mitted to the jury. Farmers National Bank 
v. Flexible Truck Corp., 81 Fed. Rep. (2d) 
541, 53 B. L. J. 516. 


§ 393. Deposits by trustees. 


A Texas statute requires county tax col- 
lectors to deposit automobile license fees in 
the county depository on Monday of each 
week, A county tax collector deposited such 
funds in a bank which was not the county 
depository. By cashing checks at the bank’s 
counter and by depositing checks against 
the bank in his personal account in another 
bank, the collector misappropriated more 
than $37,000. It was held that the bank 
in which the fees were deposited did not 
make itself liable for the misappropriation 
by receiving the deposits since the statute 
did not require them to be placed with the 
county depository until the Monday follow- 
ing their collection and did not forbid tem- 
porary deposit in a non-depository bank. 
American Surety Co. v. Waggoner National 
Bk, 83 Fed. Supp. (2d) 99. 53 B. L. J. 624. 


The fact that a tax collector deposits auto- 
mobile license fees in his individual account 
in a bank does not put the bank upon notice 
that the tax collector is misapplying the 
funds. Nor is a bank put upon notice by 
the fact that a tax collector withdraws sums 
on checks signed by him as collector and 
payable to himself individually. The bank 
does not become liable for sums wrongfully 
taken by the collector unless it has knowl- 
edge of what the collector is doing. Ameri- 
ean Surety Co. v. Waggoner National Bank, 
13 Fed. Supp. 295. 53 B. L. J. 422. 


§ 401. Deposits in two names. 

A deposit of money by a woman in an 
account jointly in the names of herself and 
her niece, the depositor retaining the pass- 
book, does not in itself constitute a gift in 
favor of the niece. The presumption in such 
a ease, especially if the depositor is an 
elderly woman, is that the deposit was made 
for convenience in the making of with- 
drawals. If the niece secures possession of 
the passbook and withdraws the money, she 
can be compelled to repay it. Sanderson v. 
Howell, N. J., 182 Atl. Rep. 158. 53 B. 
L. J. 174. 


M deposited $7,000 in a bank, taking a 
certificate of deposit payable to M or B 
“both or either of them.” The certificate 
was in B’s possession at the time of M’s 
death. It was held that B was not entitled 
to the deposit in the absence of a showing 
that M had delivered the certificate to B 
with the intention of making a gift. M was 
ill at the time when the deposit was made 
and B’s possession of the certificate was con- 
sistent with the theory that the deposit was 
made in this form so that B could make 
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withdrawals as M’s agent. Hickman v. 
Barrett, Okla., 52 Pac. Rep. (2d) 40. 53 
B. L. J. 162. 


A savings depositor had the cashier of 
the bank place a notation on the signature 
ecard to the effect that, in case of the de- 
positor’s death, the funds should be paid to 
his sister-in-law. The passbook was never 
delivered to the sister-in-law nor was there 
any further evidence of the intention on the 
part of the depositor to make a gift to the 
sister-in-law. Upon the depositor’s death, 
it was held that no gift had been made and 
that the sister-in-law was not entitled to 
the deposit. Helper State Bank v. Crus, 
Utah, 61 Pac. Rep. (2d) 318. 53 B. L. J. 
1013. 


417.—Survivor entitled to fund. 


A woman opened an account in the names 
of herself or her daughter “pay to the order 
of either, at the death of either, balance to 
belong to survivor.” It was held that this 
created a joint tenancy entitling the daugh- 
ter to the deposit upon the mother’s death. 
Quigley v. Quigley, 85 Fed. Rep. (2d) 300. 
53 B. L. J. 933. 


A savings bank depositor changed the ac- 
count from one standing in his name to 
one in the names of himself or his daughter, 
“payable to either or survivor.” The de- 
positor retained the right to draw against 
the account during his lifetime. Upon his 
death it was held that the daughter was 
entitled to the fund as survivor. Batal v. 
es Mass., 199 N. E. Rep. 750. 53 B. L. 

. 304, 


A letter, written by one of two owners of 
a joint savings account, directing the bank 
to change the account back to her name per- 
sonally, but not shown to the bank until 
after the death of the writer, is ineffective 
and the survivor is entitled to the deposit. 
Herrick v. Hamilton, 290 N. Y. Supp. 65. 
53 B. L. J. 972. 


§ 429. Deposits in trust. 


A woman opened a savings account in her 
name “trustee for” another. She signed a 
signature card which read: “This deposit 
forms no part of my estate, and in case of 
my decease pay the same to the beneficiary.” 
The depositor retained possession of the 
passbook and the beneficiary did not learn 
of the existence of the account until after 
the depositor’s death. It was held that these 
circumstances did not constitute a valid 
declaration of trust in favor of the bene- 
ficiary and the funds belonged to the de- 
positor’s estate. In re Burleigh’s Estate, 
2 N. E. Rep. (2d) 446. 53 B. L. 

. 703. 


§ 430.—Valid gift of trust through medium 
of trust deposit. 


A man about seventy-five years of age, 
having a deposit in his name amounting to 
$32,900, went to the bank with his five chil- 
dren and transferred the deposit to new 
trust accounts in the name of his different 
children. Each account was entitled in the 
following form: “Peter Bollack in trust for 
himself and (child), joint owners, subject 
to the order of Peter Bollack, balance at 
the death of either to belong to the sur- 
vivor.” It was held that each account 
ereated a revocable trust in favor of the 
child named and that, in the absence of evi- 
dence indicating that the depositor did not 
intend to create a trust, the children were 
entitled to the deposits upon the death of 
the depositor. Bollack v. Bollack, Md., 182 
Atl. Rep. 317. 53 B. L. J. 255. 


Where a man deposits money in a savings 
bank in his name in trust for his daughter 
and the evidence indicates an intention to 
create an irrevocable trust in her favor, she 
will be entitled to the fund even during the 
lifetime of the depositor. Mucha v. Jack- 
son, N. J., 182 Atl. Rep. 827. 53 B. L. J. 
340. 


§ 431.—Rule in New York as to tentative 
trusts. 


A man opened a savings account in his 
name in trust for his daughter and an ac- 
count in an “aid association” also in trust 
for her. He retained possession of the pass- 
books until his death. It was held that, 
under the law of New York, the deposits 
created tentative trusts which became irrev- 
ocable on the death of the depositor and 
that the daughter was entitled to the funds. 
In re Denison’s Estate, 284 N. Y. Supp. 
705. 53 B. L. J. 245. 


A woman deposited money in her name in 
two savings accounts in trust for her sister. 
She left a will in which she gave her re- 
siduary estate “other than book or books 
representing money to which I am entitled,” 
to her three sisters, one of whom was the 
beneficiary of the savings account trusts. It 
was held that this did not revoke the trusts 
and that the sister named as beneficiary was 
entitled to the deposits. In re Berley’s 
Will, 288 N. Y. Supp. 325. 53 B. L. J. 679. 


§ 438. Proving deposit. 


The amount of a deposit, as written in a 
passbook, is not conclusive as to the actual 
amount of the deposit. The bank may still 
show that, through error on the part of an 
employee, the amount written in the pass- 
book was larger than the amount actually 
deposited. Webster v. Wachovia Bank & 
Trust Co., N. C., 182 S. E. Rep. 333. 53 
B. L. J. 38. 
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EXECUTORS, ADMINISTRATORS AND 
TRUSTEES 


Liability on administrator’s bond, see 
§ 191. 
§ 451. Appointment of bank or trust com- 
pany. 

Where a bank, which has been acting as 
trustee under a will, goes into liquidation, it 
is proper for the court to appoint another 
bank to act as trustee. In re Taylor’s 
Estate, Pa., 181 Atl. Rep. 482. 53 B. L. J. 


§ 456. Removal of executor, administrator 


or trustee. 


The fact that an executor causes himself 
to be elected an officer of a corporation in 
which the estate owns a substantial block 
of stock is a ground for his removal. Such 
action places the executor in a position 
where his personal interest conflicts with 
the interests of the beneficiaries of the 
estate. In re Grossman’s Estate, 283 N. Y. 
Supp. 323. 53 B. L. J. 33. 


§ 457.—Removal under statute. 


The mingling of estate funds by an 
executor-trustee with his own personal funds 
is sufficient reason to remove the executor 
from office under sections 231 and 104-7 of 
the New York Surrogate’s Court Act. In 
re Grossman’s Estate, 283 N. Y. Supp. 323. 
53 B. L. J. 33. 


§ 459. Compensation. 


Under the laws of New York two co- 
trustees appointed by the court to succeed 
a sole deceased trustee, who had been ap- 
pointed by will, are each entitled to full 
commissions provided that the gross estate 
amounts to more than $100,000. In re 
Lanier’s Will, N. Y., 2 N. E. Rep. (2d) 283, 
52 B. L. J. 777). 53 B. L. J. 
701, 


§ 461. Powers and duties. 


In his will, the owner of 498 shares of 
a total of 500 shares of a corporation left 
249 shares to his widow and 249 shares to 
four daughters by a former marriage. The 
widow, who was executrix of the will, pur- 
chased the outstanding two shares, thus 
giving herself control of the corporation. 
It was held that this did not in any way 
constitute a breach of trust. In re John- 
son’s Estate, Wash., 60 Pac. Rep. (2d) 271. 
53 B. L. J. 888. 


§ 467. Personal liability generally. 

Under a trust indenture, securing an 
issue of corporate bonds, exculpating the 
trustee from liability for all acts except 
those of gross negligence or bad faith, it 


is not gross negligence or bad faith for the 
trustee to permit a substitution of worth- 
less securities as collateral, in reliance on 
a certificate of earnings supplied by the 
issuing company, where the trust indenture 
specifically authorizes this procedure. Haz- 
zard v. Chase National Bank, 287 N. Y. 
Supp. 541. 53 B. L. J. 639. 


The plaintiff bank held a note which had 
been indorsed for accommodation by two 
persons. One indorser died and the de- 
fendant, Bertha Busch, was made executrix. 
After the indorser’s death, the maker made 
a payment and executed a renewal note for 
the balance which the executrix indorsed 
“George P. Busch Estate by Bertha Busch, 
Executrix.” It was held that the form of 
the indorsement indicated a clear intent to 
bind the estate only and that the defendant 
executrix was not personally liable to the 
bank. Hellawell v. Garrett Busch & Son, 
285 N. Y. Supp. 717. 53 B. L. J. 426. 


The plaintiff, an elderly woman inex- 
perienced in business, turned over to the 
defendant, Metcalf, cashier of the defendant 
bank, the management of her property con- 
sisting of securities and real estate. The 
cashier received a nominal compensation for 
his services. While the testimony was con- 
flicting, it appeared that the bank received 
commissions on the sale and purchase of 
securities for the plaintiff’s account. It also 
appeared that the plaintiff did not actually 
participate in the management of her 
property. The cashier exchanged $17,000 of 
Liberty Bonds belonging to the plaintiff for 
other securities which were later sold at a 
loss. It was held that the bank and cashier 
were jointly and severally liable for the 
loss. Metcalf v. Metcalf and Bank of 
Girard, Ill, 2 N. E. Rep. (2d) 760. 53 
B. L, J. 668. 


Executor not liable for traveling expenses. 

A bank, as executor of a will, advertised 
a sale “without reserve” of valuable stamps. 
It was held that the estate was not liable 
for the expenses of a person who traveled 
from South Africa for the purpose of at- 
tending the sale, even though the sale was 
not held. Goods offered for sale at auction. 
even without reserve, may be withdrawn be- 
fore there has been any bidding. Benjamin 
v. First Citizens Bank, 287 N. Y. Supp. 
947. 53 B. L. J. 986. 


§ 469. Investments— duty to invest and 
care required. 

A trust company, acting as trustee under 

a will directing it “to apply” the net income 

of the trust fund for the use of an infant 

beneficiary, is not required to give the in- 

fant’s general guardian notice of an invest- 
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ment in a mortgage participation interest, 
under section 188, sub. 7, of the New York 
Banking Law which provides that the 
trustee “shall promptly notify each person 
of full age and sound mind entitled to the 
income therefrom of the fact that such in- 
vestment has been made.” In re Bearn’s 
Estate, 286 N. Y. Supp. 986. 53 B. L. J. 
545. 


§ 470.—Retaining decedent’s investments. 

A bank, acting as trustee under a will, 
will not be surcharged with a loss resulting 
from the retention of nonlegal securities 
where it can show that such retention was 
pursuant to an honest exercise of judgment 
based on actual consideration of existing 
conditions and was not the result of lack 
of attention. In re Reinhard’s Estate, Pa., 
185 Atl. Rep. 298. 53 B. L. J. 677. 


A trust company, acting as one of three 
trustees under a will, through its trust in- 
vestment committee, determined that certain 
real estate bonds owned by the estate should 
be sold. The trust company, however, con- 
tinued to hold the bonds at the insistence 
of a co-trustee, the widow of the decedent. 
It was held that the trust company should 
be surcharged with the value of the bonds 
as of the date on which they should have 
been sold. In re Garland’s Will, 287 N. Y. 
Supp. 918. 53 B. L. J. 651. 


A trustee under a will, although au- 
thorized by the will to retain as part of 
the trust fund any securities owned by the 
testator at the time of his death, should 
promptly sell any securities of a specula- 
tive nature. Wild v. Brown, N. J., 183 Atl. 
Rep. 899. 53 B. L. J. 501. 


Executors of a will who retain stocks left 
by the decedent, pursuant to authority con- 
tained in the will, will not be liable for a 
shrinkage in the value of the stocks where 
it appears that unusual economic conditions 
prevailed at the time and that there was no 
lack of prudence on the part of the execu- 
tors. In re Baldwin’s Will, 284 N. Y. 
Supp. 754. 53 B. L. J. 227. 


Executors, who receive common stocks and 
other non-legal securities as part of the 
assets of the estate which they represent, 
are under a duty to dispose of such assets 
promptly and, where required, to invest the 
proceeds in such securities as are legal in- 
vestments for fiduciaries. If they fail in 
this respect, they will be held accountable 
for any shrinkage in the value of the 
securities. In re Frame’s Estate, 284 N. Y. 
Supp. 153. 53 B. L. J. 6. 


Ordinarily it is the duty of an executor 
to dispose promptly of non-legal securities 


belonging to the estate and to convert them 
into cash. However, where the sole bene- 
ficiary of an estate makes a written request 
upon the trust company which is acting as 
executor of the estate to retain securities 
belonging to the estate, the executor will 
not be liable for any shrinkage in the value 
of such securities. In re Stephen’s Estate, 
Pa., 181 Atl. Rep. 559. 53 B. L. J. 25. 


§ 473.—Real estate mortgages. 

Mortgage participations are legal invest- 
ments for trust funds. In re Sheldon’s Will, 
289 N. Y. Supp. 387. 53 B. L. J. 898. 


A trust company, acting as trustee under 
a will, invested part of the trust fund in a 
participating interest in a real estate mort- 
gage in which the trust company was named 
as mortgagee. It was held that this was a 
valid investment of trust funds and that 
the trust company was not responsible for 
a subsequent shrinkage in the value of the 
investment due to depressed business con- 
ditions, where it appeared that the trust 
company had acted in good faith. Spring- 
field Safe Deposit & Trust Company v. 
First Unitarian Society, Mass., 200 N. E. 
Rep. 541. 53 B. L. J. 467. 


A trust company was appointed trustee 
under a will in September, 1930. The com- 
pany invested $17,000 of trust funds in a 
mortgage on improved real estate in Sep- 
tember, 1931, at which time real estate 
values had not started to drop. The prop- 
erty had been previously appraised at 
$33,500. It was held that this was a legal 
investment for a trustee and that the trustee 
was not liable for a loss resulting from the 
investment. In re Young’s Estate, 288 N. 
Y. Supp. 569. 53 B. L. J. 816. 


§ 476.—Deposit or investment in trustee’s 
name. 

It is a general rule that where a trustee 
invests trust money in a security, such as 
a mortgage, which he takes in his individual 
name, the beneficiary may accept the mort- 
gage or he may insist that the trustee pay 
over to him the amount invested in cash. 
The proper thing for the trustee to do in 
such a case is to have the mortgage indicate 
clearly that he holds it as trustee. In re 
Fenelli’s Estate, Pa., 185 Atl. Rep. 758. 53 
B. L. J. 866. 


Under a Pennsylvania statute (15 P. S. 
§ 2514) trust companies are permitted to 
assign to various trust estates “participation 
in a general trust fund of mortgages” pro- 
vided the details of the transaction are 
designated clearly on the trust company’s 
records. Under this statute, it is permis- 
sible for a trust company to allot to various 
trust estates participation in a single mort- 


ga 

pu 

Ei 

31 

li 

tl 

tl 

t] 

b 

| 

( | 


THE BANKING LAW JOURNAL xi 


gage held in the name of the trust com- 
pany without designation of the trust either 
i upon the face of the mortgage or upon the 
4 public record thereof. In re QGuthrie’s 
Estate, Pa., 182 Atl. Rep. 248. 53 B. L. J. 


316. 


Rep. 543. 53 B. L. J. 752. 


B. L. J. 898. 


Supp. 930. 53 B. L. J. 542. 


A bank, acting as trustee of a fund and 
investing the money in a mortgage, should 
not take the mortgage in its corporate name 
but rather in its name as trustee. If it in- 
vests the money in a mortgage in which it 
is named as mortgagee, with nothing to 
indicate that it holds the mortgage as 
trustee and a loss occurs, the bank will be 
liable. But, even in such case, if it appears 
that the trustee acted in good faith and in 
the exercise of sound judgment and the loss 
is sustained as a result of business condi- 
tions, which loss would have occurred even 
though the mortgage had been taken in the 
bank’s name as trustee, then the bank will 
not be liable. Chapter House Circle v. 
Hartford National Bank, Conn., 186 Atl. 


A trust company, holding $5,000 to invest 
for a customer, invested it in a $200,000 
mortgage taken in the name of “Girard 
Trust Company, Trustee for Sundry Trusts.” 
This was done with the knowledge and 
consent of the customer. Later the trust 
company foreclosed the mortgage because 
of a default on the part of the mortgagor. 
It was held that the company was not liable 
to the customer for the full amount of his 
original investment. Smith v. Girard Trust 
Co., Pa., 123 Atl. Rep. 47. 53 B. L. J. 363. 


§ 478.—Investment under provision in will. 


A clause in a will giving a trustee, ap- 
pointed by the will, authority to retain 
investments left by the decedent, gives the 
trustee discretionary power to decide at 
what time the investment shall be sold. In 
re Sheldon’s Will, 289 N. Y. Supp. 887. 53 


A will authorized the trustees named 
therein to invest in the bonds or preferred 
stock “of any corporation whose common 
stock shall, for a period of at least five 
years prior thereto, have uninterruptedly 
paid a dividend of not less than four per 
eent. per annum.” With respect to stock 
having no par value, it was held that the 
stated value at the time of issuance was 
the proper base for computing the four per 
cent. dividend; that the word “dividend” 
in the clause quoted should be construed to 
mean “cash” dividend and not “stock” divi- 
dend and that the clause did not authorize 
investment in the securities of corporations 
which had not been in existence for five 
years. In re Kohns’ Estate, 286 N. Y. 


A will, creating a trust and naming a 
bank as trustee, authorized the trustee to 
invest the trust fund in bonds and mort- 
gages provided they were “fully guaranteed 
by seasoned and responsible corporations 
approved by my said trustee or its suc- 
cessor.” The trustee invested the trust fund 
in a bond and mortgage which was not so 
guaranteed. It was held that the trustee 
was liable to the beneficiary for the amount 
of the investment in cash. In re McIntyre’s 
Estate, 289 N. Y. Supp. 10. 53 B. L. J. 
765. 


§ 479.—Investment under sanction of court. 


A will creating a trust provided that the 
trust fund should be invested in legally au- 
thorized securities yielding an income of 
not less than 5 per cent. per annum. It 
was held that the difficulty or impossibility 
of finding investments of this character 
would not justify the court in authorizing 
the trustees to invest the trust fund in a 
single payment life insurance policy, the 
same not being a legally authorized invest- 
ment. In re Cohn’s Estate, 285 N. Y. Supp. 
279. 53 B. L. J. 362. 


The probability of currency inflation is 
not sufficient to warrant a court in authoriz- 
ing trustees to invest in non-legal securities. 
(Application of trustees of Leland Stanford 
University.) In re Muller’s Will, 280 N. Y. 
Supp. 345. 53 B. L. J. 187. 


§ 480.—Liability for loss. 

A trustee of $5,000 deposited the fund 
in a bank taking a four per cent. certificate 
of deposit. About seven years later the 
bank failed. It was held that the trustee 
was not liable to the beneficiary for the loss 
resulting from the failure. Anguera v. 
Yturria, 80 Fed. Rep. (2d) 57. 53 B.L J. 
116. 


A person delivered securities to the presi- 
dent of a trust company with instructions 
to sell them and invest the proceeds in Gov- 
ernment bonds for his benefit. The pro- 
ceeds, however, were invested in securities 
other than Government bonds. It was held 
that the trust company, and not the presi- 
dent of the company, was liable to the cus- 
tomer for the loss sustained in investing the 
funds contrary to the customer’s instruc- 
tions. Allison v. Ohio Savings & Trust Co., 
Ohio, 200 N. E. Rep. 529. 53 B. L. J. 483. 


The plaintiff entered into a trust agree- 
ment with the defendant trust company 
under which the plaintiff deposited money 
with the company which the company was 
required to invest in first mortgages. The 
agreement provided that the plaintiff might, 
from time to time, withdraw sums invested 
and require the company “to pay over the 
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amounts requested in cash and itself to as- 
sume the mortgages.” It was held that the 
company could not discharge its obligation 
to the plaintiff by assigning to him the in- 
vestment which it had made and which had, 
in the meantime, decreased in value, but 
could be compelled to repay the full amount 
invested in cash. Osterling v. Commonwealth 
Trust Co., Pa., 181 Atl. Rep. 769. 53 B. L. 
J. 135. 


§ 485. Spendthrift trust. 

The Pennsylvania statute (20 P. S. 
§ 3251) providing that, where all the parties 
interested in a trust in which the remainder 
is given to a charitable, or similar, organ- 
ization agree, the trust may be terminated 
upon terms mutually satisfactory does not 
apply to a spendthrift trust. In re Harri- 
son’s Estate, Pa., 185 Atl. Rep. 766. 53 
B. L. J. 738. 


§ 486. Revocation of trust. 


A trust agreement provided for the pay- 
ment of the income to the grantor for life, 
reserved the right to dispose of the princi- 
pal by will and provided that, in the event 
that no disposition by will was made, the 
principal should go to the grantor’s “heirs 
at law.” It was held, under §23 of the 
New York Personal Property Law, that 
the grantor could revoke the trust upon the 
written consent of his wife and unmarried 
daughter over 21, who were the only persons 
who would take an interest in his estate 
were he to die without making a will. Beam 
v. Central Hanover Bank & Trust Co., 288 
N. Y. Supp. 403. 53 B. L. J. 682. 


Living trust. 


The plaintiff (trustor) turned over to the 
defendant bank $20,000 to hold in trust for 
the plaintiff. The trust agreement provided 
that the trustee should invest the fund and 
pay the income therefrom to the plaintiff. 
The trustee paid to the plaintiff amounts in 
excess of the income and the excess was 
charged against the principal fund. The 
plaintiff had notice of this fact from the 
semi-annual statements rendered by the 
trustee. It was held that, in the cirecum- 
stances, the plaintiff had no cause of com- 
plaint against the trustee. Nelson v. Port- 
land Trust & Savings Bank, Ore., 53 Pace. 
Rep. (2d) 1051. 53 B. L. J. 311. 


Management of Living Trust Agreement. 


A living trust agreement provided that 
the settlor should make certain payments 
from time to time to the trust company act- 
ing as trustee. The settlor defaulted in 
making these payments. It was held that 
the trust company could not be held re- 
sponsible for having failed to secure a judg- 
ment against the settlor for the amount due 
where the officers of the company had ex- 


ercised continuous oversight of the trust 
estate and were of the opinion that the 
entry of judgment against the settlor would 
have sacrificed his real estate holdings and 
would have made it impossible for him to 
make further payments. In re Hartje’s Es- 
tate, Pa., 181 Atl. Rep. 497. 53 B. L. J. 78. 


FEDERAL RESERVE REGULATIONS 


Outline of Regulations. 

Outline of Regulations A to U of the 
Board of Governors of the Federal Reserve 
System issued by the General Counsel of 
the Federal Reserve System. 53 B. L. J. 
664. 


FORGED PAPER 


§ 498. Forged paper in general. 

The defendant, a court clerk, held a check 
payable to one Johnson, Johnson’s brother, 
by impersonating the payee, obtained pos- 
session of the check and the plaintiff 
“Q.K’d” the brother’s indorsement in good 
faith. Thereupon the brother cashed the 
check at the plaintiff’s bank. The court 
clerk learned of the fraud and stopped pay- 
ment on the check, the amount of which 
was then charged back to the plaintiff’s 
account. It was held that the plaintiff 
could not recover the amount of his loss 
from the court clerk. Keel v. Wynne, N. C., 
187 S. E. Rep. 571. 53 B. L. J. 983. 


§519. Depositor’s duty to examine returned 
vouchers and report irregularities to 
bank. 


The cashier of a bank and the employee 
of a depositor conspired to have a series of 
checks belonging to the depositor credited 
to the personal account of the employee. 
They then appropriated the proceeds. The 
depositor did not discover the fraud 
promptly because the examination of the 
bank’s monthly statements was entrusted to 
the employee. But, after the depositor dis- 
covered the fraud, no notice was given to 
the bank for six months. It was held that 
the bank was not liable to the depositor. 
Frederic A. Potts & Co., Inc., v. Lafayette 
National Bank, N. Y., 199 N. E. Rep. 50. 
53 B. L. J. 93. 


The question whether a depositor has com- 
plied with his obligation to notify his bank 
that checks bearing a forgery of his signa- 
ture have been paid is for the jury to decide. 
Frankini v. Bank of America, Cal., 55 Pac. 
Rep. (2d) 232. 53 B. L. J. 386. 


§ 523.—Examination entrusted to employee 
guilty of forgery. 

A bank will be liable to a depositor in 
paying checks bearing forgeries of his sig- 
nature although, over a period of months, 
the depositor innocently entrusted the ex- 
amination of his bank’s statements to an 
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employee who had been guilty of forging 
the checks. First National Bank v. Blewett, 
Texas, 89 S. W. Rep. (2d) 487. 53 B. L. J. 
293. 


§ 524.—Depositor not required to look for 
forged indorsements. 


A depositor is under no obligation to ex- 
amine his paid checks for forged indorse- 
ments. His only duty in this regard is to 
report promptly to the bank when he dis- 
covers that such a check has been paid. If 
he does this, the bank will be liable to him 
for the amount of the check. Liberty State 
Bank v. Guardian Savings & Loan Associa- 
tion, Texas, 94 S. W. Rep. (2d) 133. 53 
B. L. J. 610. 


§ 525.—Depositor’s duty to give notice upon 
discovering forged indorsement. 


In a case (which involved a series of 
checks) it was held that notices given to the 
bank within seventeen days and twenty-one 
days, respectively, after the discovery of the 
forged indorsements, was with sufficient 
promptness to charge the bank with liability, 
where it appeared that it was necessary to 
examine thousands of checks in order to 
ascertain which of them bore forged indorse- 
ments. Commonwealth v. Globe Indemnity 
Co., Pa., 185 Atl. Rep. 796. 53 B. L. J. 


§ 528. Collecting bank liable in collecting 
on forged indorsement. 


A broker, without authority, sold a stock 
certificate belonging to a customer receiving 
a check payable to the customer’s order. He 
forged the payee’s indorsement and col- 
lected the check through the defendant bank 
keeping the proceeds. It was held that the 
defendant was liable to the payee. Central 
Trust Co. v. Backsman, Ohio, 198 N. E. 
Rep. 730. 53 B. L. J. 57. 


A check was made payable to the plain- 
tiff Building and Loan Association and one 
Clark. Clark obtained possession of the 
check from the Association’s agent on a 
misrepresentation. He indorsed his name 
and that of the Association and deposited it 
in his account in the defendant bank by 
which it was collected from the drawee. It 
was held that the plaintiff association could 
hold the defendant bank liable. Railroad 
Bldg. & Loan Savings Assn. v. Bankers 
Mortgage Co., Kans., 51 Pac. Rep. (2d) 
61. 53 B. L. J. 83. 


A bank, which pays a check bearing a 
forged payee’s indorsement, may recover the 
amount from the person to whom it was 
paid. First National Bank v. Produce Ex- 
change Bank, Mo., 89 S. W. Rep. (2d) 33, 
(Reversing 50 B. L. J. 937). 53 B. L. J. 183. 


§ 530.—Collecting bank held not liable. 


A check was drawn by a city for an 
amount which the city owed to the payee. 
The check, however, was never delivered to 
the payee and he was not aware of its ex- 
istence until some five years after it was 
drawn. In the meantime, someone had forged 
the payee’s indorsement on the check and 
had collected it through a bank which sub- 
sequently failed. It was held that the payee 
had no claim against the receiver of the 
closed bank. People ex rel. Nelson v. Kas- 
par American State Bank, Ill., 4 N. E. Rep. 
(2d) 14. 53 B. L. J. 987. 


§ 534. Check payable to fictitious payee. 

A bank which pays a check on a forgery 
of the payee’s indorsement, even though 
the check is payable to a fictitious payee, 
the drawer being ignorant of this fact, and 
even though the fraud was initiated by the 
drawer’s employee, will be liable to the 
drawer for the amount of the check. Com- 
monwealth v. Globe Indemnity Co., Pa., 185 
Atl. Rep. 796. 53 B. L. J. 801. 


A state auditor was required to pay to 
the state about $14,000 to cover a loss sus- 
tained through the fraud of a clerk in his 
employ. The clerk by presenting false 
claims secured from the auditor state war- 
rants, usually payable to fictitious persons. 
On these he obtained from the state treas- 
urer checks payable to such fictitious per- 
sons which he indorsed and collected from 
the drawee bank, a state depository. It 
was held that the auditor was not subro- 
gated to any rights which the state might 
have had against the bank in the premises 
and that he could not recover from the bank. 
Commonwealth v. Farmers Deposit Bank, 
Ky., 95 S. W. Rep. (2d), 793. 53 B. L. J. 
874. 


The plaintiff grain company authorized 
an agent to sign checks in its name and 
deliver them to farmers in payment for 
grain purchased from the company. The 
agent signed checks which were payable to 
persons from whom no grain had been pur- 
chased, indorsed the payees’ names, and 
cashed them at the denfendant bank. The 
latter collected them from the bank on which 
they were drawn. It was held that the 
plaintiff company could not recover the 
amount of the checks from the defendant 
bank. Choctaw Grain Co. v. First State 
Bank, Okla., 53 Pac. Rep. (2d) 579. 53 
B. L. J. 203. 


An employee of a corporation was au- 
thorized to act as one of two cosigners of 
checks against the corporation’s account in 
the plaintiff bank. The employee signed 
checks against the account payable to the 
plaintiff bank, secured proper cosignatures 
thereon and used the checks to obtain from 
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the plaintiff cashier’s checks payable to the 
order of named payee, which he deposited 
in his personal account in the defendant 
bank. The latter collected the checks after 
the employee had indorsed the payees’ names 
on them. The employee made off with the 
proceeds. The plaintiff made good the 
amount to the corporation and sued the de- 
fendant for the amount. It was held that 
the cashier’s checks were in effect payable 
to bearer. Hence, the indorsements of the 
payees’ name did not constitute forgeries 
and the plaintiff was not entitled to recover 
from the defendant collecting bank. Union 
Bank & Trust Co. v. Security-First National 
Bank, Cal., 57 Pac. Rep. (2d) 1332. 53 
B. L. J. 589. 


Proving forged indorsement. 

The plaintiff drew two checks on the de- 
fendant bank payable to Van Leer and 
handed them to Marshall, who claimed to be 
the former’s agent, in payment for securi- 
ties, to be delivered, but which were never 
received by the plaintiff. The plaintiff was 
unacquainted with either party. After the 
two checks had been collected, the plaintiff 
sued the bank on the theory that the payee’s 
indorsements were not genuine. It was held 
that the burden of proving that the indorse- 
ments were forged was upon the plaintiff 
and that, since he did not meet this burden, 
he could not hold the bank responsible. 
Duncan v. National Bank of Decatur, IIl., 
1N. E. Rep. (2d) 902. 53 B. L. J. 611. 


GIFTS 


§ 546. Gifts causa mortis. 

A valid gift causa mortis (in anticipa- 
tion of death) of a savings account may be 
made by the act of the depositor in deliver- 
ing the passbook to a third person with in- 
structions to deliver the book to the in- 
tended donee and the subsequent delivery 
of the book to the donee. In re Freeman’s 
Estate, 290 N. Y. Supp. 7. 53 B. L. J. 965. 


§ 549. Gifts of negotiable instruments. 

See § 324. 

A non-negotiable endowment note, payable 
to an educational institution twelve months 
after the death of the maker, cannot be en- 
forced against the maker’s estate by the 
payee. Such an instrument cannot be up- 
held as a gift. A gift, to be valid, must 
be completed and a note of this character 
is merely a promise to make a gift of money 
at some future date. In re Barker’s Es- 
tate, 287 N. Y. Supp. 841. 53 B. L. J. 654. 


§551. Gifts of bank deposits. 

A man deposited money in the savings 
department of a national bank in the name 
of his minor son, the signature card indi- 
eating that withdrawal checks were to be 


signed by the depositor. Subsequently, the 
depositor withdrew the entire account. The 
minor did not learn of the existence of the 
deposit until many years after the deposi- 
tor’s death. It was held that the bank was 
in no way liable to the minor. There was 
no valid gift for the reason that the pass- 
book was never delivered to the minor. Ben- 
avides v. Laredo National Bank, Texas, 91 
S. W. Rep. (2d) 372. 53 B. L. J. 490. 


A man handed a savings bank passbook, 
standing in his name, to his wife, stating 
“this is your book” and that it was not in- 
cluded in his will. It was held that this 
constituted a valid gift and that the wife 
was entitled to the funds on deposit. Wil- 
son v. Crocker First National Bank, Cal., 55 
Pac. Rep. (2d) 1208. 53 B. L. J. 494. 


A written instrument signed by a bank 
depositor, purporting to make a gift to the 
depositor’s children but reserving complete 
control of the deposits to the depositor dur- 
ing her lifetime, is insufficient to establish 
a valid gift. Ladman v. Farmers & Mer- 
chants Bank, Nebr., 265 N. W. Rep. 252. 
53 B. L. J. 464. 


Contents of safe deposit box. 

An American woman, residing in France, 
rented a safe deposit box in her own name 
and deposited therein three packages of jew- 
elry inscribed to the effect that they were 
the property of -her niece, a resident of 
Ohio. The lessee executed a power of at- 
torney authorizing the niece to have access 
to the box, which authority the niece never 
exercised. The lessee retained possession of 
the key to the box until her death. It was 
held that in these circumstances there was 
a valid gift of jewelry to the niece. Davis 
v. Rawson, Ohio, 200 N. E. Rep. 536. 53 
B. L. J. 481. 


GOLD 
Rent payable in grains of gold, see MONEY. 
GUARANTY 


§ 553. Guaranty in general. 

There is a general rule that a guarantor 
is regarded as a “favorite of the law.” This 
tule, however, does not apply in a case where 
stockholders of a corporation guarantee the 
corporation’s debt. In such a case they are 
interested parties. The loan is being made 
to a corporation of which they are the own- 
ers. If the contract of guaranty is am- 
biguous, it is proper that the creditor should 
have the right to introduce evidence of sur- 
rounding facts and circumstances which 
would indicate the intention of the parties. 
West Branch State Bank v. Farmers Union 
Exchange, Iowa, 268 N. W. Rep. 155. 53 
B. L. J. 807. 
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§555. Necessity for acceptance. 

Where a writing guaranteeing payment of 
a note is absolute in form, it is binding on 
the guarantor without formal acceptance on 
the part of the person in whose favor the 
guaranty is made. But a mere offer of guar- 
anty is not binding until notice of its ac- 
ceptance is communicated to the person 
making the guaranty. Abbott v. National 
Bank of Commerce, Okla., 56 Pac. Rep. 
(2d) 886. 53 B. L. J. 713. 


§ 560. Release of guarantor. 

A notice to the holder of a continuing 
guaranty of the guarantor’s death revokes 
the guaranty as to all future transactions 
in the absence of a provision to the con- 
trary in the contract of guaranty. Sulter 
v. Citizens Bank & Trust Co., Ga., 181 S. E. 
Rep. 694. 53 B. L. J. 44. 


The taking by the holder of a continuing 
guaranty of a demand note for the amount 
of the guaranteed debt does not constitute 
a payment of the debt, in the absence of a 
special agreement and does not amount to 
an extension of time such as will release 
the guarantor from liability. Sulter v. Citi- 
zens Bank & Trust Co., Ga., 181 S. E. Rep. 
694. 53 B. L. J. 44. 


A guaranty of “all liabilities of every 
kind and description now owing or which 
may hereafter become due or owing” by a 
named individual to a bank is not released 
by the taking of a renewal note, where the 
principal’s wife signs as joint maker. Wolff 
v. First National Bank, Ariz., 53 Pac. Rep. 
(2d) 1077. 53 B. L. J. 287. 


Where the money advanced on a note is 
paid over at the time of signing the note, 
one who signs the note as guarantor will 
not be permitted thereafter to revoke his 
contract of guaranty. Furthermore, such a 
guaranty is not revoked by the guarantor’s 
death. His estate remains liable. If such a 
guaranty authorizes extensions or renewals, 
that provision is binding upon the guaran- 
tor or upon his estate. Bennett v. Checo- 
tah State Bank, Okla., 56 Pac. Rep. (2d) 
848. 53 B. L. J. 709. 


Guaranty not assignable. 

The assignment of a promissory note does 
not carry with it a guaranty of payment of 
the note where the guaranty is directed to 
a particular party and is conditioned upon 
the making of certain indefinite renewals or 
extensions. McCallister v. National Bank, 
N. M., 56 Pac. Rep. (2d) 485. 53 B. L. J. 
504. 

GUARDIANS 


Bond of guardian, see $191. 
§ 564. Liabilities. 


A bank, acting as guardian of the prop- 
erty of an incompetent person, which makes 


improper investments on the ward’s behalf, 
may be required to account to the ward for 
the entire amount invested. Baxter v. Union 
Industrial Trust & Savings Bank, Mich., 263 
N. W. Rep. 762. 53 B. L. J. 103. 


HOLDERS IN DUE COURSE 


§571. Receiving paper belonging to prin- 
cipal in payment of agent’s debt. 

A bank, which permits a county treasurer 
to repay loans made to him personally with 
checks drawn against his official account, 
will be liable to the county for the amount. 
Bank of Giles County v. Fidelity & Deposit 
4 84 Fed. Rep. (2d) 321. 53 B. L. J. 


A person who receives a check, signed by 
an agent, against the principal’s bank ac- 
count, in payment of the agent’s individual 
debt, will be responsible to the principal for 
the amount if the agent acted without au- 
thority. Great Southwest Life Insurance 
Co. v. Pruitt & Harp, Okla., 61 Pac. Rep. 
(2d) 683. 53 B. L. J. 1030. 


§588. Rights of holder in due course. 


In an action by a bank on a note which 
it purchased for value from the payee be- 
fore maturity, the maker, for a defense, 
alleged that the note had been given in pay- 
ment for refrigerator equipment and that 
the equipment was not as warranted by the 
seller. It was held that this defense could 
not be used by the defendant unless the 
latter could show that the bank had pur- 
chased the note with knowledge of the 
breach of warranty. West Side Trust Co. 
° — N. J., 187 Atl. Rep. 154. 53 B. L. 

. 1024. 


—Violation of statutes. 


A note given by the maker to a person 
or persons transacting business under an as- 
sumed business name, which name has not 
been registered as required by statute 
(Georgia Code, 1933, § 106-301) is void and 
unenforceable even by a holder in due 
course. Latimer v. Peoples Loan & Finance 
-— Ga., 185 S. E. Rep. 573. 53 B. L. J. 


INSURANCE 


§ 649. Liability on policies in general. 

In all kinds of insurance except marine, 
the general rule is that the failure of the 
insured to disclose matters not inquired 
about will not defeat a policy in the absence 
of actual fraud, that is a deliberate intent 
to overreach by withholding what the in- 
sured knows the insurer is entitled to know. 
First State Bank, Texas, v. New Amster- 
dam Casualty Co., 83 Fed. Rep. (2d) 992. 
53 B. L. J. 778. 
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A printed statement on the back of a 
check, given by an insurance company in 
making a payment under a health policy, 
which statement releases the insurance com- 
pany from all further liability, will not be 
binding on the holder of the policy unless 
it appears that all of the elements of a 
valid contract are present. White v. Inter- 
Ocean Casualty Co., W. Va., 185 S. E. Rep. 
203. 53 B. L. J. 741. 


§ 652.—Robbery, burglary and theft insur- 
ance. 

A policy, protecting a bank from loss 
through robbery to the extent of $3,000, 
contained a provision that liability for loss 
should be limited to 15 per cent. of the face 
of the policy unless the money was protected 
by time lock at the time of the beginning 
of the robbery or unless two armed guards 
were stationed at each entrance to the bank 
at the time of the robbery. Robbers effected 
an entrance to the insured bank during the 
night and robbed the vault after the cashier 
had arrived and the time lock had opened 
at 9 A. M. It was held that the bank was 
protected to the full amount of the policy. 
Bank of Conception of Clyde, Mo., v. Ameri- 
ean Bonding Co., 89 S. W. Rep. (2d) 554. 
53 B. L. J. 273. 


Travelers’ checks, held by a bank for sale 
as agent of the issuing bank, under a trust 
receipt making the holding bank liable for 
loss or theft of the checks, are covered by 
a banker’s blanket bond insuring the agent 
bank against loss through the robbery of 
“securities.” Peoples Savings Bank of Grand 
Haven v. American Surety Co., 15 Fed. 
Supp. 911. 53 B. L. J. 917. 


A bank delivered checks to a broker with 
instructions to purchase certain stocks. The 
broker neglected to purchase the stocks and 
converted the proceeds. It was held that the 
bank’s loss was not covered by a bankers’ 
blanket bond indemnifying the bank against 
loss through larceny. United States Fidel- 
ity & Guaranty Co. v. Peoples Bank & Trust 
Co., 79 Fed. Rep. (2d) 642. 53 B. L. J. 67. 


Unemployment insurance. 


Title IX of the Federal Social Security 
Act, imposing a tax on employers for the 
purpose of creating an “Unemployment 
Trust Fund” out of which to make payments 
to workers during periods of unemployment, 
is constitutional. Davis v. Boston & Maine 
Railroad Co., United States District Court, 
Mass., Dee. 7, 1936. 53 B. L. J. 1016. 


§ 658. Fidelity bonds in general. 


A fidelity bond guaranteed a bank against 
loss through defaleation by its bookkeeper 
in the sum of $2,500. The bond provided 
that it should terminate only upon a speci- 
fied notice from the bank. The bank paid 
premiums on the bond annually. It was held 
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that the bank was protected only to the ex- 
tent of $2,500, even though the bookkeeper 
appropriated that amount, or more, during 
each of three years, where the terms of the 
bond indicated that the parties contemplated 
one continuous contract and not a series of 
annual contracts. Leonard v. Aetna Cas- 
ualty & Surety Co., 80 Fed. Rep. (2d) 205. 
53 B. L. J. 177. 


A fidelity bond issued by the defendant 
surety company protected the plaintiffs from 
losses through defalcations by certain em- 
ployees to the extent of $12,500. The origi- 
nal bond covered the years 1922 and 1923 
and recited that it covered losses “during 
the period beginning with the respective 
dates set opposite” the names of the various 
employees in the schedule. It also recited 
that the contract could be terminated by 
either party on proper notice. It was re- 
newed from year to year by the payment of 
annual premiums until 1929. During that 
period of about eight years, one employee 
embezzled over $38,000. It was held that 
the contract of insurance was a single con- 
tinuous contract and that the surety’s lia- 
bility was limited to $12,500 for the entire 
period of its existence. There was not a 
series of independent contracts making the 
surety liable up to $12,500 in each year. 
Brulatour v. Aetna Casualty & Surety Co., 
80 Fed. Rep. (2d) 834. 53 B. L. J. 350. 


The schedule attached to a fidelity bond, 
protecting a bank from losses due to the 
dishonest acts of its cashier, covered the 
bank for a period ending August 28, 1930, 
in the sum of $9,500 and for the period 
ending August 28, 1931, in a like sum. It 
was held that the surety company was liable 
for the full amount for each period, it ap- 
pearing that the cashier had misappropri- 
ated more than the full amount in each 
period. Standard Accident Insurance Co. 
v. Collingdale State Bank, 85 Fed. Rep. 
(2d) 375. 53 B. L. J. 961. 


§ 659.—Where surety is not liable. 


A bank took out a fidelity bond guaran- 
teeing it against loss resulting from em- 
bezzlement by the bank’s cashier except 
where he acted pursuant to the instructions 
of a superior officer. The cashier paid out 
money on checks against the accounts of 
corporations which had no funds in the 
bank. The payments were made pursuant 
to a plan between the president and the 
eashier, the object of which was to secure 
money for themselves in this manner. It 
was held that the surety company was not 
liable on the bond. Thompson v. United 
States Fidelity & Guaranty Co., 83 Fed. 
Rep. (2d) 866. 53 B. L. J. 718. 


The treasurer of a trust company, acting 
for the company, applied to the defendant 
surety company for a $50,000 “Banker’s 


B 
| I 
t 
| 
| h 
4 
| | 


THE BANKING LAW JOURNAL xvii 


Blanket Bond” indemnifying the bank 
against loss through the dishonesty of the 
trust company’s officers and employees. In 
making the application, the treasurer repre- 
sented that the company had sustained no 
losses of the kind covered in the bond during 
the preceding five years. As a matter of 
fact, the treasurer was at the time an em- 
bezzler to the extent of $26,000. It was 
held that there could be no recovery on 
the bond. Gordon v. Continental Casualty 
Co., Pa., 181 Atl. Rep. 574. 53 B. L. J. 14. 


§ 660.—Cashier. 


A bank cashier, who also served as city 
treasurer, placed in the bank a city warrant 
representing funds belonging to the city. 
‘He caused the warrant to be remitted to a 
correspondent for the credit of his bank. 
He then credited part of the proceeds to 
his account as city treasurer and issued a 
eashier’s check for the balance to himself, 
which check he later cashed. It was held 
that this constituted embezzlement within 
the meaning of that term as used in the 
eashier’s fidelity bond. Queenan v. Mary- 
land Casualty Co., 14 Fed. Supp. 989. 53 
B. L. J. 782. 


The officers of a bank, in applying for a 
fidelity bond for the bank’s cashier, neg- 
lected to disclose that the cashier had, with- 
out the knowledge of the directors, made 
irregular use of the bank’s funds through 
overdraft checks. The amount taken was 
immediately repaid and the officers were 
satisfied that the cashier had no intent to 
defraud the bank. It was held that these 
circumstances did not defeat the right of 
the bank to recover on the bond for a sub- 
sequent defaleation. First State Bank, 
‘Texas, v. New Amsterdam Casualty Co., 83 
Fed. Rep. (2d) 992. 


§670. Rights of creditors to proceeds of 
life insurance policy. 

Under a Pennsylvania statute (40 P. S. 
Pa. § 517), the amount payable under life 
insurance policies and any sums of money 
borrowed on the security of such policies 
are exempt from the claims of creditors of 
the insured. In re Bosak, 12 Fed. Supp. 
278. 53 B. L. J. 40. 


Right of subrogation. 

A surety company insured a trust com- 
pany against loss through the payment of 
forged checks. The trust company paid 
checks drawn on it on which the payees’ in- 
‘dorsements were forged. The checks were 
paid to a collecting bank which indorsed 
them “prior indorsements guaranteed.” The 
surety company paid the amount of the loss 
to the trust company. It was held that it 
was subrogated to the rights of the trust 
company against the collecting bank and 
that it could recover the amount of the loss 


from the latter. First and Tri State Na- 
tional Bank & Trust Co. v. Massachusetts 
Bonding & Ins. Co., Ind., 200 N. E. Rep. 
449, 53 B. L. J. 411. 


Cancellation of policy. 


A bond, insuring a trust company against 
the loss of deposits made in specified banks, 
provided that the bond might be canceled 
upon the surety’s giving to the trust com- 
pany fifteen days’ notice in writing. A 
notice of cancellation was served on Satur- 
day, December 6. A bank in which the 
trust company had a deposit failed to open 
for business on Monday, December 22. It 
was held that the loss occurred at that mo- 
ment and that, as the fifteenth day from 
December 6 fell on a Sunday, the cancella- 
tion was not effective until midnight De- 
cember 22. The bond, therefore, was still 
in force at the time the loss occurred and 
the trust company was protected. Gordon 
v. Home Indemnity Co., Pa., 183 Atl. Rep. 
427. 53 B. L. J. 521. 


Deposit Insurance 


Statement by the Federal Deposit Insur- 
ance Corporation showing the amount of as- 
— against insured banks. 53 B. L. 

98. 

Proposed amendment authorizing the 
Comptroller of the Currency to make regu- 
lations. 53 B. L. J. 291. 


INVESTMENTS 


Investment by bank for depositor. 


A bank has no right to invest funds on 
deposit with it in bonds or in any other se- 
curity without being properly authorized to 
do so by the depositor. But, when a bank 
does invest such funds, notifies the depositor 
and collects interest from time to time, of 
which notice is sent to the depositor, and 
the depositor makes no objection for eigh- 
teen months, the depositor will be held to 
have ratified the investment and will have 
no claim against the bank in case a loss is 
sustained. City National Bank v. McGraw, 
Ark., 88 S. W. Rep. (2d) 846. 53 B. L. J. 
211, 


LIEN AND SET OFF 


Bank’s Lien or Right of Set-Off Against 
Depositor 
§ 700. Lien and set-off in general. 

A bank holding bonds and promissory 
notes of a depositor corporation will not be 
permitted to set off the notes against funds 
deposited by the corporation after the filing 
of a petition for reorganization under sec- 
tion 77B of the Bankruptey Act and prior 
to the approval of such petition. In re 
Hotel Martin Co., First Citizens Bank & 
Trust Co. v. Martin, 83 Fed. Supp. (2d) 
231. 53 B.L. J. 615. 
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§ 706. Deposit by trustee. 

Funds due a contractor on public improve- 
ments and assigned by him to a bank and 
deposited therein are trust funds under sec- 
tion 25-a of the New York Lien Law and 
such funds may not be applied by the bank 
to the satisfaction of a debt owing to it by 
the contractor. Fogarty v. City of Albany, 
283 N. Y. Supp. 228. 53 B. L. J. 49. 


§ 723. Joint notes and deposits. 

A deposited her own money in a savings 
account in the names of “A or B, or sur- 
vivor,” A retaining possession of the pass- 
book. The bank later came into possession 
of a note on which B was liable. It was 
held that the bank could not apply the joint 
deposit to the satisfaction of B’s individual 
note. Peoples Bank v. Turner, Md., 182 
Atl. Rep. 314. 53 B. L. J. 252. 


§ 728. Unmatured debt of depositor. 

A bank holding unmatured railroad bonds, 
purchased in the open market, will not be 
permitted to apply the railroad company’s 
checking account to the payment of the 
bonds upon the filing by the company of a 
petition for reorganization under $77 of 
the National Bankruptey Act. The filing 
of such a petition is not the equivalent of 
filing a petition in voluntary bankruptcy 
and does not constitute an admission of in- 
solvency. Lowden v. Northwestern National 
Bank, 84 Fed. Rep. (2d) 847. 53 B. L. J. 
831. 


A eredit agreement signed by a bank’s 
depositor provided that, in the event of the 
depositor’s insolvency, “all or any of the 
claims or demands against the undersigned 
held by said bank shall at the option thereof 
immediately become due and payable.” Sub- 
sequently, the depositor gave the bank a 
note in renewal of a loan. The credit agree- 
ment did not specify any particular debt 
and the note made no reference to the credit 
agreement. The depositor became insolvent 
before the maturity of the note. It was held 
that, in spite of the clause in the credit 
agreement above quoted, the bank could not 
set off the depositor’s account in the bank 
against his liability on the note and that 
the receiver for the depositor was entitled 
to recover the amount of the deposit. Hard- 
ing v. Broadway National Bank, Mass., 200 
N. E. Rep. 386. 53 B. L. J. 416. 


LOAN AND DISCOUNT 


§ 752. Loan to an officer. 

Section 22 (g) of the Federal Reserve 
Act (12 U. 8. Code §375a) and Federal 
Reserve Regulation O, providing that no 
executive officer of a member bank may bor- 
row from or become indebted to the bank 
in excess of $2,500, applies to the liability 
of an officer arising from his indorsement 
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of the note of a partnership in which he 
has less than a majority interest. Ruling 
of the Federal Reserve Board, October 19, 
1936. 53 B. L. J. 839. 


Personal loan law. 
Text of the New York Personal Loan 
Law of June 8, 1936. 53 B. L. J. 564. 


LOST PROPERTY 


Title of finder. 

A bank employee who finds money on the 
floor of the lobby of the bank is entitled to 
the money, as against the bank, where the 
real owner of the money is not found. Toledo 
Trust Co. v. Simmons, Ohio, 3 N. E. Rep. 
(2d) 661. 53 B. L. J. 854. 


MONEY 


Rent payable in “grains of pure unalloyed 
gold.” 

A lease, drawn before the devaluation of 
the gold dollar and the withdrawal of gold 
from circulation, provided that the lessee 
should pay as rent a specified number of 
grains of “pure unalloyed gold” annually, 
at that time the equivalent of $24,000. It 
was held that, after such devaluation and 
withdrawal of gold, the lessee would have 
to pay the amount of currency which was 
then equivalent to the number of grains of 
gold called for, namely $40,635. Emery 
Bird Thayer Dry Goods Co. v. Williams, 
15 Fed. Supp. 938. 53 B. L. J. 910. 


MONOPOLIES 


Lease of tabulating machines. 

A lease of tabulating and other machines 
containing a provision that the lessee should 
use in connection with the machines only 
tabulating cards manufactured by the lessor, 
violates section 3 of the Clayton Act (15 
U. S. Code § 14) and is void on the ground 
that it intends to create a monopoly in the 
manufacture and sale of such tabulating 
eards. International Business Machines 
Corp. v. United States, 56 Sup. Ct. Rep. 
701. 53 B. L. J. 405. 


-NATIONAL BANKS 


Cashier’s term of office, see § 1025. 

Giving security for deposits, see § 362. 

Penalties for usury, see § 1489. 

Right of stockholder to inspect books, see 
§ 1341. 

State tax on shares, see § 1417. 


§824. State control of national banks. 


_A person who finds and restores to a na- 
tional bank money which has been stolen 
from it, is entitled to a reward of ten per 
eent. of the amount returned, provided for 
in a state statute relating to the return of 


lost or stolen goods. Flood v. City National 
Bank, Iowa,'263 N. W. Rep. 321. 53 B. L. 
J. i. 


A state statute, giving a bank forwarding 
checks to a drawee bank, a preference on 
the failure of the latter bank, is invalid as 
applied to a national bank. The allowance 
of such a preference is incompatible with 
the national banking scheme which includes 
provisions for the division of the assets of 
insolvent national banks. Calcasieu National 
Bank v. Bank of Abbeville & Trust Co., 83 
Fed. Rep. (2d) 742. 53 B. L. J. 720. 


The New York statutes providing that a 
deposit in two names in a state bank or 
savings bank, payable to either or survivor, 
shall be the property of the survivor, applies 
to joint savings accounts in national banks. 
Herrick v. Hamilton, 290 N. Y. Supp. 65. 
53 B. L. J. 972. 


The Texas statute (R. S. 1911, art. 399), 
having reference to savings banks and to 
banks accepting the provisions of the law, 
requires the minor’s consent to the with- 
drawal of a savings deposit in his name. 
This statute does not apply to a national 
bank in the absence of a showing that the 
national bank had accepted the provisions 
of the law. Benavides v. Laredo National 
Bank, Texas, 91 S. W. Rep. (2d) 372. 53 
B. L. J. 490. 


Sale of securities. 

A national bank which sells bonds to a 
customer, stating that the bonds are guar- 
anteed by two surety companies, which state- 
ment is untrue, will be liable to the cus- 
tomer for any loss sustained through the 
investment, even though the statement con- 
cerning the surety companies was made by 
the bank in entire good faith. Citizens 
National Bank v. Allen, Miss., 167 So. Rep. 
627. 53 B. L. J. 475. 


The plaintiff purchased shares of stock 
of the defendant national bank in the be- 
lief that he was buying directly from the 
bank itself. The actual seller, however, was 
a subsidiary of the bank. The plaintiff 
contended that he was induced to make the 
purchase through misrepresentation on the 
part of an officer of the bank. It was held 
that he was not entitled to recover from the 
bank the amount which he had paid for the 
shares, the reason being that, under the fed- 
eral statute, 12 U. 8. Code, § 83, a national 
bank is prohibited from dealing in its own 
shares. Jaskow v. Harriman National Bank, 
287 N. Y. Supp. 143. 53 B. L. J. 727. 


The defendant national bank sold corpo- 
rate bonds to the plaintiff upon the repre- 
sentation that the bonds were guaranteed by 
two surety companies. While the repre- 
sentation was made in good faith, the fact 
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was that the surety companies did not guar- 
anty the bonds, but merely guaranteed the 
mortgages upon the basis of which the bonds 
were issued. It was held that the bank was 
liable to the plaintiff for the principal of 
the bonds with interest. Citizens National 
Bank v. Pigford, Miss., 166 So. Rep. 749. 
53 B. L. J. 579. 


Section 5136 of the U. S. Revised Statutes 
(12 U. S. Code, § 24, 97) authorizing na- 
tional banks to engage in the business of 
“buying and selling without recourse mar- 
ketable obligation” does not protect a na- 
tional bank from liability for misrepresen- 
tation in the sale of securities. Citizens. 
National Bank v. Pigford, Miss., 166 So. 
Rep. 749. 53 B. L. J. 579. 


Removal of office 

A national bank, authorized to carry on 
business within a certain county, may re- 
move its place of business to any other place 
in the same county without the formal ap- 
proval of the Comptroller of the Currency. 
Buchman v. Bensonhurst National Bank, 14 
Fed. Supp. 879. 53 B. L. J. 716. 


Proposed Amendments. 

Amendments to the Federal Banking Laws 
proposed by the Comptroller of the Cur- 
rency. 53 B. L. J. 291. 


NEGLIGENCE 


§ 851. Liability for negligence. 

In making a credit report to a subscriber, 
a credit bureau omitted to list a mortgage 
which had been placed on the property of 
the person whose credit was being reported 
on. The contract between the parties pro- 
vided that the accuracy of reports furnished 
would be in no manner guaranteed. It was 
held that, in the absence of fraud or de- 
ceit on the part of the credit bureau, it was 
not liable to the subscriber in an action for 
negligence. Globe Home Improvement Co. 
v. Perth Amboy Chamber of Commerce 
Credit Rating Bureau, N. J., 182 Atl. Rep. 
641. 53 B. L. J. 249. 


NEGOTIABILITY 


§ 864. Instruments secured by mortgage or 
deed held negotiable. 


A bond is not rendered nonnegotiable by 
a reference therein to a trust mortgage se- 
curing the bond unless the reference limits, 
qualifies, or renders uncertain the uncondi- 
tional promise of the maker to pay. Gersh 
v. Atlantic Ice & Coal Co., 80 Fed. (2d) 
648. 53 B. L. J. 194. 


§ 868. Instrument must be unconditional. 
A note is made non-negotiable by an in- 

dorsement thereon that payment is “subject 

to contract dated October 1, 1933,” etc. The 
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maker of such a note, who has a defense 
good as against the payee, may use that 
defense against a subsequent holder even 
though the latter be a holder in due course. 
Fiscal Associates, Ine.; v. Gray Furniture 
Co., N. J., 184 Atl. Rep. 791. 53 B. L. J. 
605. 


A note, reciting that it is given, “for 
rent” is rendered non-negotiable by a statute 
which provides that, where leased premises 
become untenantable, the tenant may sur- 
render the premises and will not thereafter 
be liable for rent. Robbins v. Life Insur- 
ance Co., Tenn., 89 S. W. Rep. (2d) 340. 
53 B. L. J. 329. 


§881. Instruments due on default as to 
interest. 


Bonds secured by a mortgage and due 
three years after date, contained a provision 
to the effect that the entire amount of prin- 
cipal and interest would become due at the 
holder’s option in the event of a default as 
to the payment of any of the interest cou- 
pons attached to the bonds or a breach of 
any of the covenants in the mortgage se- 
curing the bonds. It was held that this 
provision did not destroy the negotiability 
of the bonds. Paxton v. Miller, Ind., 200 
N. E. Rep. 87. 53 B. L. J. 306. 


NOTICE OF DISHONOR 


§956. Place of sending notice. 


The fact that a person is an officer of a 
corporation is not in itself sufficient to make 
the office of the corporation the place of 
business of the officer, to which notices of 
dishonor may be sent, in compliance with 
the provisions of the Negotiable Instruments 
Law. Harr v. Edsell, Pa., 183 Atl. Rep. 67. 
53 B. L. J. 345. 


§979. Waiver of notice. 


A note, payable to a bank, signed by a 
corporation and indorsed by several of its 
directors, contained no provision waiving 
notice of dishonor and no notice was given 
when the note remained unpaid at maturity. 
Later the directors signed an agreement 
assigning to the bank a portion of certain 
rentals due to the corporation as additional 
security for sums owing from the corpora- 
tion to the bank. It was held that this con- 
situted a waiver. Kramer v. Stryker, Mich., 
264 N. W. Rep. 618. 53 B. L. J. 216. 


§ 985.—Construction of waiver clauses. 


Where a waiver of presentment and notice 
of dishonor is written above the signature 
of an indorser, it binds the indorser only. 
Zisman v. Gateman, Mass., 200 N. E. Rep. 
556. 53 B. L. J. 488. 


OFFICERS OF BANKS 


Loans to executive officers, see § 752. 
§986. Authority of officers in general. 

A bank vice-president has no authority, 
by virtue of his office, to make the bank 
liable on a note signed by him as vice- 
president. Such authority must come from 
the board of directors. Martin v. St. Paul 
State Bank, Nebr., 266 N. W. Rep. 762. 
53 B. L. J. 600. 


The vice-president of a national bank has 
no authority to sell real estate belonging 
to the ‘bank merely by virtue of the office 
which he holds. The board of directors, 
however, may by resolution confer such au- 
thority on the vice-president. Republic Na- 
tional Bank v. Asbury, Texas, 91 S. W. Rep. 
(2d) 824. 53 B. L. J. 459. 


§994. Personal liability of president. 


The president of a trust company placed 
a mortgage with the company’s mortgage 
department, intending that participations 
therein should be sold to the public. At 
the time he knew that both interest and 
principal were in arrears. It was held that 
he was under an obligation to divulge this 
information to purchasers of the certificates 
and that, not having done so, he would be 
personally liable for any loss sustained by 
them. Pridmore v. Steneck, N. J., 186 Atl. 
Rep. 513. 53 B. L. J. 769. 


§ 1000. Authority of cashier. 


A person who was about to lend money 
to an automobile dealer on the security of 
three automobiles went to his bank for the 
purpose of having a chattel mortgage cover- 
ing the automobiles drawn up. At the 
cashier’s suggestion, he took a bill of sale 
instead, not realizing that a bill of sale 
would not protect him as against purchasers 
in good faith. The automobiles were sold 
to good faith purchasers. It was held that 
the bank was not responsible for the loss 
sustained by the lender. It was not within 
the scope of the cashier’s duties to give ad- 
vice of this character. Hansen vy. Sullivan, 
Ste 52 Pac. Rep. (2d) 895. 53 B. L. 

89. 


§ 1025. Cashier’s term of office. 

A contract appointing a cashier of a na- 
tional bank for a definite period at a fixed 
salary is not binding on the bank. In spite 
of such a contract, the board of directors 
may dismiss the cashier at any time. In 
the event of such dismissal, the cashier has 
no right of action against the bank for 
damages because of his discharge nor for 
salary accruing after such discharge. Cox 
v. First National Bank, Cal., 52 Pac. Rep. 
(2d) 524. 53 B. L. J. 142. 
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§ 1030. Duties of bank director. 


A bank director purchased shares of the 
stock of his bank, giving notes in payment. 
In an action on the notes, it was held that 
he could not defend on the ground that the 
value of the stock had been misrepresented 
to him by the president of the bank because 
it was his duty as director to know the 
financial condition of the bank. Goess v. 
Ehret, 85 Fed. Rep. (2d) 109, (Affirming 
53 B. L. J. 503). 53 B. L. J. 836, 859. 


§ 1037. Liability of directors generally. 

The directors of a bank who dissipate the 
assets of the bank, pay dividends and re- 
ceive deposits while the bank is insolvent 
and give out false statements of its finan- 
cial condition will be personally liable to 
the bank commissioner for the assets so dis- 
sipated and to the depositors for the amount 
which they have lost through the acts of 
the directors. Roberts v. Hargis, Ky., 96 
S. W. Rep. (2d) 691. 53 B. L. J. 981. 


PAYMENT 


Rent payable in grains of gold, see 
MONEY. 


§1126. Payment in general. 

After the death of a depositor, a savings 
bank paid a deposit standing in his name 
to a person who had secured letters testa- 
mentary on a forged will, purporting to be 
the will of the decedent. It was held that 
the bank was not liable for the amount of 
the deposit to the administratrix of the de- 
cedent’s estate, subsequently appointed in 
another country. Buckley v. Howard Sav- 
ings Inst., N. J., 186 Atl. Rep. 52. 53 
B. L. J. 939. 


The plaintiff sold a silo to the defendant. 
The plaintiff drew a draft on the defendant 
for the purchase price, attached it to the 
bill of lading covering the shipment and 
forwarded the papers to a bank with in- 
structions to release the bill of lading to 
the defendant upon his paying the draft. 
The defendant paid the draft with a check 
on his account in the bank and secured pos- 
session of the silo but the bank closed for 
good before remitting to the plaintiff. It 
was held that the bank was the agent of 
the plaintiff for the purpose of collecting 
the draft; that the delivery of the check by 
the defendant to the bank constituted pay- 
ment of the draft and that the plaintiff had 
no further claim against the defendant. 
Craine, Inc., v. Anderson, 285 N. Y. Supp. 
161. 53 B. L. J. 337. 


§ 1129. Payment before maturity or with- 
out taking up instrument. 
See § 319. 
The defendant executed a note payable 
to and at a bank in Hendersonville, North 
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Carolina. The payee bank discounted the 
note with the plaintiff Federal Reserve Bank 
of Richmond. The defendant paid the note 
to the Hendersonville bank twenty-four days 
before maturity and shortly before that 
bank closed its doors, with knowledge that 
the bank did not at the time have possession 
of the note. It was held that the Federal 
Reserve Bank could enforce the note against 
the defendant as against the latter’s con- 
tention that the Hendersonville bank, as a 
member of the Federal Reserve System, was 
authorized to act as the agent of the Fed- 
eral Reserve Bank in collecting the note. 
Federal Reserve Bank v. Kalin, 81 Fed. Rep. 
(2d) 1003. 53 B. L. J. 445. 


The makers of a note paid it to the 
payees, without notice that the payees had 
previously transferred the note to another 
party. Later, the payees paid part of the 
note to the transferee and gave him their 
note for the balance upon his agreement to 
surrender the original note. The transferee 
accepted the cash and new note but failed 
to return the original note. It was held 
that the transferee could not recover on 
the original note against either the makers 
or the payees. Chase v. Gregory, Mich., 263 
N. W. Rep. 789. 53 B. L. J. 147. 


§ 1141. Payment of checks. 


Form of signature on corporate check, see 
§ 1287. 

A bank, which agrees to pay checks 
against an account only when signed by 
two specified persons and thereafter pays 
checks signed by only one of the persons, 
will be responsible for the amount of any 
loss sustained by the person whose signa- 
ture was lacking. First National Bank v. 
~— 80 Fed. Rep. (2d) 882. 53 B. L. 

947, 


A payee of an ordinary check on a check- 
ing account presented it to the drawee bank. 
The payee had in her possession the key to 
the depositor’s safe deposit box. The cashier 
of the bank permitted the payee to have 
access to the safe deposit box for the pur- 
pose of securing the depositor’s savings ac- 
count passbook and then paid the check 
from the savings account. It was held that 
the bank was liable for the amount, $2,000, 
to the estate of the depositor who had died 
in the meantime. Keller v. Davis and First 
National Bank, Pa., 187 Atl. Rep. 267. 53 
B. L. J. 991. 


§ 1159.—Checks signed by agent. 


A bank does not become liable to a cor- 
poration depositor in paying checks signed 
in the name of the corporation by its presi- 
dent and payable to the order of the presi- 
dent personally. Modern Equipment Corp. 
v. Northern Trust Co., Tll., 1 N. E. Rep. 
(2nd) 105. 53 B. L. J. 534. 
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—Payment of unindorsed checks. 


A bank, which pays checks against the 
drawer’s account, without first having the 
checks indorsed by the payee, will not be 
liable to the drawer if it appears that the 
payee actually received the proceeds of the 
checks. Modern Equipment Corp. v. North- 
ern Trust Co., Ill., 1 N. E. Rep. (2d) 105. 
53 B. L. J. 534. 


Bank’s liability for refusing deposi- 
tor’s check. 


A bank which, through an error on the 
part of its paying teller, refuses to pay a 
check drawn by a depositor against sufficient 
funds, is liable for nominal damages only 
unless the depositor can show that the re- 
fusal of the check by the bank was mali- 
cious. Thomas v. American Trust Co., N. C., 
182 S. E. Rep. 136. 53 B. L. J. 22. 


§ 1162. 


§ 1167.—Liability where drawer or payee 
arrested. 


The plaintiff indorsed a check on the de- 
fendant bank, in which she was named as 
payee, and delivered it to a merchant. When 
the check was presented the bank rejected 
it because the account had been closed. The 
plaintiff alleged that the account was good 
at the time the check was refused. Later 
the plaintiff was arrested although she was 
innocent of wrongdoing. It was held that 
these facts would not make the bank liable 
to the plaintiff in an action for false im- 
prisonment where it did not appear that the 
bank sought or procured the plaintiff’s ar- 
rest. Richardson v. Empire Trust Co., Mo., 
94 S. W. Rep. (2d) 966. 53 B. L. J. 735. 


§ 1169.—Amount of damages recoverable. 


Where a bank refuses to pay a depositor’s 
check drawn against sufficient funds, the de- 
positor will not be entitled to collect dam- 
ages for injury to his credit for honesty 
and fair dealing if it appears that every- 
one who had knowledge of the transaction 
knew that the check was given in good faith 
and with no intention to defraud. State 
National Bank v. Rogers, Texas, 89 S. W. 
Rep. (2d) 825. 53 B. L. J. 238. 


The defendant bank agreed to honor 
ehecks drawn by the plaintiff against his 
savings account providing the plaintiff left 
his deposit book with the bank. The plain- 
tiff left the book with the bank. Through 
a misunderstanding, the bank returned one 
of the plaintiff’s checks with the notation 
“Savings passbook must accompany check.” 
In an action for damages, it was held that 
the plaintiff being a “non-trader” was en- 
titled to nominal damages only. First Na- 


tional Bank v. Ducros, Ala., 168 So. Rep. 
704, 53 B. L. J. 774. 
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§ 1174. Check as payment. 

Ordinarily, a check, draft, or other ne- 
gotiable instrument does not operate as pay- 
ment of a debt until the instrument itself 
is paid. But, where the creditor specifically 
asks for a check, he, in effect, agrees that 
it shall be deemed a payment of the debt. 
If, through no fault on the part of the 
debtor, the check cannot be collected, the 
creditor must assume the loss. Nash Motors 
Co. v. Harrison & Co., Ga., 183 S. E. Rep. 
202. 53 B. L. J. 221, 


The delivery of a check by a debtor to 
his creditor does not constitute a payment 
of the debt unless there is a specific agree- 
ment between the parties to that effect. 
Kruidenier Cadillac Co. v. Manhardt, Iowa, 
263 N. W. Rep. 282. 53 B. L. J. 53. 


The A school district gave the B school 
district a check in payment of a debt. The 
check was deposited in the B district’s bank 
and presented to the drawee. The latter 
issued its draft in payment but the draft 
was never collected, due to the subsequent 
failure of the issuing bank. It was held, 
nevertheless, that this constituted a payment 
of the debt for which the original check 
was given. Central High School District v. 
Union Free School District, N. Y., 3 N. E. 
Rep. (2d) 617. 53 B. L. J. 900. 


PLEDGE AND COLLATERAL 


§ 1186. Pledge and collateral in general. 


A contractor, doing construction work for 
a city, pledged city warrants which he re- 
ceived in payment for his work with the 
defendant bank as security for loans. In 
his application for a contractor’s bond, is- 
sued by the plaintiff surety company, he 
assigned to that company all payments due 
or to become due under his contract. The 
application was not placed on record along 
with the contract and bond and the bank 
had no notice of its contents. The con- 
tractor defaulted in paying for material and 
labor and the surety had to make good. It 
was held that the bank was a purchaser in 
good faith of the warrants and entitled to 
hold them and their proceeds as against the 
surety company. Maryland Casualty Co. v. 
National Bank of Germantown & Trust Co., 
Pa., 182 Atl. Rep. 362. 53 B. L. J. 232. 


Kansas Soldiers Compensation Bonds reg- 
istered by the owner with the state treas- 
urer in conformity with the Kansas statute 
(R. 8. 10-601), loose their characteristic of 
negotiability in a commercial sense and, 
after being so registered, are payable only 
to the registered owner. A bank which 
loans money on the security of bonds so 
registered to a person other than the regis- 
tered owner will not be allowed to retain 
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the bonds as against the owner. Patterson 
v. Citizens National Bank, Kans., 55 Pace. 
Rep. (2d) 352. 52 B. L. J. 392. 


The plaintiff borrowed money from a 
bank giving as security a note which he 
held and which was indorsed by the payee. 
After the insolvency of the bank, the de- 
fendant receiver charged the plaintiff’s loan 
against his deposit and returned the pledged 
note to the payee, the receiver having no 
knowledge that the note had been pledged 
as security by the plaintiff. It was held 
that the receiver was liable in conversion 
for the face value of the note with interest. 
Clapp v. Johnson, Wash., 57 Pac. Rep. (2d) 
1235. 53 B. L. J. 618, 


§ 1189. ‘Debts secured. 


A borrower delivered to the lending bank 
a note which recited that certain collateral 
deposited with the bank should be “security 
for the payment of this or any note given 
in extension or renewal thereof, and any 
other present or future liability, of the un- 
dersigned either direct or contingent.” Later 
the borrower and his wife borrowed money 
from the bank on bond and mortgage. It 
was held that the bank was entitled to re- 
tain the securities until such time as the 
mortgage debt should be satisfied. In re 
Vincinus’ Estate, 290 N. Y. Supp. 20. 53 
B. L. J. 955. 


A corporation pledged with a bank securi- 
ties for the payment of a note and “any 
other liabilities . . . due or to become due.” 
Two of the bank’s depositors deposited 
checks drawn by the corporation. The de- 
positors were allowed to draw against the 
checks prior to collection, and, before the 
checks were collected the corporation failed 
and the checks were returned. It was held 
that the bank could apply the pledged se- 
curities to the satisfaction of its claim on 
the checks. Colorado National Bank v. 
eo 80 Fed. Rep. (2d) 696. 53 B. L. 


§ 1190. Pledge of corporate stock. 


A bank with which shares of stock are 
pledged as security for a loan is entitled 
to collect the dividends on the stock even 
though the shares have not been transferred 
to the name of the pledgee on the books of 
the corporation. The failure of the pledgee 
bank to have the shares transferred to its 
name on the books of the corporation does 
not affect its right to dividends except in a 
case where a corporation pays dividends to 
the stockholder of record without notice of 
the pledge, in which case the corporation 
is protected. Manufacturers Trust Co. v. 
Bank of Yorktown, 282 N. Y. Supp. 507. 
53 B. L. J. 51. 


THE BANKING LAW JOURNAL 


Losing collateral. 

A bank which loses an unindorsed stock 
certificate which it holds as collateral secu- 
rity for a note is liable to the owner of the 
stock only for the amount necessary to se- 
cure a new certificate. The loss of the cer- 
tifieate, though due to negligence on the 
part of the bank, does not constitute a con- 
version and, therefore, does not render the 
bank liable for the market value of the 
stock. The value of the stock involved in 
this decision was alleged by the plaintiff 
to be $6,250. The plaintiff was permitted 
to recover the sum of $250 only. Emmert 
v. United Bank & Trust Co., Cal., 57 Pac. 
Rep. (2d) 963. 53 B. L. J. 621. 


Pledge by bank holding collateral. 

A trust company, which held negotiable 
bonds belonging to the plaintiff as col- 
lateral for a loan, pledged them with the 
defendant insurance company as security 
for a loan to it, the trust company. The 
trust company later failed. The defendant 
sold the bonds and the account of the trust 
company was credited with the proceeds. 
The trust company’s receiver, in turn, cred- 
ited the plaintiff. It was held that the 
plaintiff had no claim against the defendant. 
The latter was a holder in due course and 
the plaintiff had sustained no actual loss. 
Wolfe v. Pennsylvania Co., Pa., 185 Atl. 
Rep. 292. 53 B. L. J. 675. 


PRESENTMENT FOR PAYMENT 


§ 1204. Necessity for presentment. 

The holder of a check cannot recover on 
it in an action against the drawer unless he 
first presents it to the drawee bank and 
payment is refused, or unless it appears that 
the drawer has waived presentment, as 
where he has stopped payment on the check. 
Such action, on the part of the drawer 
would, of course, render presentment futile 
and, therefore unnecessary. Fick v. Jones, 
Wash., 55 Pac. Rep. (2d) 334. 53 B. L. J. 


399, 
§ 1218. Note falling due on Saturday, Sun- 
day or holiday. 

Under section 85 of the Uniform Nego- 
tiable Instruments Act, a note which ma- 
tures on Saturday must be presented on the 
following Monday, or on the next business 
day, if Monday is a holiday, in order to 
charge an indorser with liability. A pre- 
sentment on Saturday is premature and will 
discharge the indorser from all liability un- 
less the note is subsequently presented on 
the proper day. Long v. Alder, Tenn., 88 
S. W. Rep. (2d) 802. 53 B. L. J. 100. 


§ 1222. Time of presentment of checks— 
local check. 

Where the payee of a check receives it in 

the town in which the drawee bank is 
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located, it must be presented for payment 
not later than the following business day. 
The fact that the payee, a corporation, keeps 
no bank account in the city and forwards 
such checks to its main office in another 
city, will not excuse a delay. If the drawee 
bank fails before the check is presented, the 
drawer will be released from liability to the 
payee. Brookside Mills v. Railway Express 
Agency, Tenn., 95 S. W. Rep. (2d) 301. 
53 B. L. J. 786. 


§1227. Time of presentment of demand 
notes. 

The failure on the part of the holder of 
a demand promissory note to present it for 
payment for four years and ten months, 
where there has been six months’ default in 
the payment of interest and where no satis- 
factory reason is given for the delay, will 
release an accommodation indorser from lia- 
bility on the note. MeNee v. Ring, 287 
N. Y. Supp. 653. 53 B. L. J. 538. 


§ 1236. Waiver of presentment. 

Where a waiver of presentment and notice 
of dishonor is written above the signature 
of an indorser, it binds the indorser only. 
Zisman v. Gateman, Mass., 200 N. E. Rep. 
556. 53 B. L. J. 488. 


REWARDS 


Right to collect from national bank, see 
§ 824. 


SAFE DEPOSIT COMPANIES 
Permitting access to box, see § 1141. 


§ 1266. Right of access to safe deposit box. 


A bank rented a safe deposit box to an 
executrix and another person. The rental 
agreement contained the words “must have 
both sigs.,”? meaning that the bank was re- 
quired to have the signatures of both par- 
ties whenever access to the box was permit- 
ted. The bank allowed the executrix to en- 
ter the box in the absence of the other party 
and she withdrew therefrom bonds belonging 
to her minor stepchildren and converted 
them to her own use. It was held that the 
bank was liable for the value of the bonds 
to the guardian of the minors. Fite v. Bre- 
voort, Texas, 90 S. W. Rep. (2d) 913. 53 
B. LL. J. 377. 


§ 1269. Joint safe deposit boxes. 
Unregistered Liberty Bonds were found in 
a safe deposit box which had been leased 
in the joint names of a husband and wife 
“either or the survivor of them.” The death 
of the husband occurred before that of the 
wife. It appeared that the bonds originally 
belonged to the husband. It was held that, 
in the absence of evidence that the husband 
had made a gift of the bonds to the wife, 
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they should be turned over to his estate and 
not to hers. In re Wohleber’s Estate, Pa., 
181 Atl. Rep. 479. 53 B. L. J. 72. 


SALES 


See also § 1294. 
Sale of securities by national bank, see 
§ 829, 


§ 1270. Contracts of sale. 


An agreement by a state bank to repur- 
chase at par upon demand before maturity 
real estate mortgage bonds, sold by it to a 
customer, is void as against public policy 
and cannot be enforced against the bank. 
German Baptist Orphans’ Home v. Union 
Banking Co., 13 Fed. Supp. 814. 53 B. L. 
J. 568. 


An agreement by a bank, in connection 
with the sale of bonds to a customer, to re- 
purchase the bonds at par upon the custom- 
er’s demand, is void as against public policy 
and will not be enforced. Brown v. Union 
Banking Co., Mich., 265 N. W. Rep. 447. 
53 B. L. J. 731. 


Under an Illinois statute (§ 4 of the Bank 
Depositors Protection Act), -prohibiting 
banks from guaranteeing bonds and other 
evidences of indebtedness, a sale of securi- 
ties by a bank with an agreement to repur- 
chase the securities at a fixed price on the 
purchaser’s demand is invalid and will not 
be enforced against the bank. People v. 
First State Bank & Trust Co., Ill., 4 N. E. 
Rep. (2d) 386. 53 B. L. J. 1000. 


Under the laws of Oklahoma, a trust com- 
pany may sell to a customer shares of stock 
which it owns and, as incident to the con- 
tract of sale, agree to repurchase such stock 
“at any interest paying date.” Enid Bank 
& Trust Co. v. Yandell, Okla., 56 Pac. Rep. 
(2d) 835. 53 B. L. J. 572. 


One who purchases securities from an in- 
vestment banking corporation for invest- 
ment, in reliance on untrue representations 
as to the financial condition of the com- 
pany, and sustains a loss as a result of such 
investment, will be entitled to recover the 
amount of his loss from the corporation. 
Tone v. Halsey, Stuart & Co., Ill., 3 N. E. 
Rep. (2d) 142. 53 B. L. J. 747. 


The plaintiff brokers and the defendant 
bank entered into an arrangement, partly 
verbal and partly by letter, under which the 
defendant agreed to sell certain home loan 
bonds to the plaintiffs. The plaintiffs con- 
tended that the contract was one for the 
sale of $250,000 of the bonds. The defend- 
ant claimed that the agreement was to sell 
to the plaintiffs only such bonds as it re- 
ceived on applications made in the liquida- 
tion of loans wherein it was actually the 
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mortgagee. The defendant received only 
$125,000 of the bonds. In this action, 
brought by the plaintiffs for $24,500 dam- 
ages, it was held that the question was one 
for the jury to decide and the jury decided 
in favor of the bank. Gilmartin v. Prince- 
ton Bank & Trust Co., 80 Fed. Rep. (2d) 
130. 53 B. L. J. 168. 


SAVINGS BANKS 


§ 1275. Savings bank held liable for deposit 
paid to party not entitled. 

A savings bank by-law protected the bank 
in paying money in good faith upon the 
presentation of the deposit book. The de- 
positor assigned the deposit book to a surety 
company as security for a bail bond, to- 
gether with a signed draft for $1,500. An 
employee of the surety company wrongfully 
mailed the book and draft to the bank with 
a request for payment. The bank sent its 
check to the surety company and the em- 
ployee indorsed the company’s name without 
authority and collected the proceeds. It was 
held that the bank was liable to the deposi- 
tor for the amount. The payment was not 
made “upon presentation of the deposit 
book” but was made against a check to which 
the indorsement of the payee had been 
forged or made without authority. Tapper 
v. Boston Penny Savings Bank, Mass., 2 N. 
E. Rep. (2d) 198. 53 B. L. J. 687. 


SIGNATURE 


§ 1283. Form of signature. 
Signature on check, see § 1141. 


§ 1287. Signature on corporate check. 

A bank was instructed to honor checks of 
a corporation signed by two named persons. 
The bank paid a check signed by one of 
these persons only, on the face of the check, 
and by both of them on the back. It was 
held that this was a sufficient compliance by 
the bank with the instructions as to signa- 
ture and that the bank was protected in 
paying the check. Ajax Appliance Corp. v. 
National Bronx Bank, 287 N. Y. Supp. 579. 
53 B. L. J. 596. 


STATUTE OF FRAUDS 


§ 1294. Liability under statute. 

An oral agreement by a bank, in selling 
bonds to a customer, to repurchase the bonds 
from the customer at any time that he 
wanted the money, is valid unless it appears 
that the agreement, by its terms, is not to 
be performed within one year. In such event, 
an agreement of this kind must be in writ- 
ing in order to be valid under the statute 
of frauds. Johnson v. First Trust Co., Nebr., 
264 N. W. Rep. 152. 53 B. L. J. 123. 
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A verbal agreement to purchase four $500 
bonds is not binding under the Michigan 
Statute of Frauds which requires contracts 
for the sale of any goods of the value of 
$100 or more to be in writing. Cole v. H. C. 
Speer & Sons Co., Ill, 4 N. E. Rep. (2d) 
132. 53 B. L. J. 1021. 


STATUTE OF LIMITATIONS 


§ 1297. Statute begins to run at maturity 
of certificate. 

The statute of limitations begins to run 
against a time certificate of deposit on the 
day of its maturity. No demand on the 
bank is necessary to start the running of 
the statute. Gould v. Bank of Independence, 
Ky., 94 S. W. Rep. (2d) 991. 53 B. L. J. 
658. 


§ 1302. Note under seal. 

A note bearing the word “seal” printed to 
the right of, and directly in line with, the 
maker’s signature is a sealed instrument. It 
is not necessary that the body of the note 
contain a reference to the seal. Under the 
laws of Florida, an action on such an in- 
strument may be commenced at any time 
within twenty years after the maturity of 
the note. If the note were not under seal, 
the action would have to be commenced 
within five years after the note’s maturity. 
Wells v. Alropa Corp., 82 Fed. Rep. (2d) 
887. 53 B. L. J. 559. 


In North Carolina an action on a promis- 
sory note must be commenced within three 
years after maturity, unless the note is un- 
der seal, in which case the action must be 
commenced within ten years. Federal Re- 
serve Bank v. Kalin, 81 Fed. Rep. (2d) 
1003. 53 B. L. J. 445. 


§ 1309. Action to recover payment on 
forged instrument. 


Under a North Carolina statute, C. S. 
Supp. 1924, §320 (h), a bank which pays 
checks bearing a forgery of a depositor’s 
signature will not be liable unless the de- 
positor notifies the bank of the forgery 
within sixty days after the paid voucher is 
delivered to him by the bank. Greensboro 
Iee & Fuel Co. v. Security National Bank, 
N. C., 186 S. E. Rep. 362. 53 B. L. J. 862. 


Validity of clause in bond. 

A clause in a fidelity bond providing that 
no action for a loss should be commenced 
against the insurance company more than 
twelve months after the discovery of the loss 
is void under section 9491 O. S. 1931. 
Queenan v. Maryland Casualty Co., 14 Fed. 
Supp. 989. 53 B. L. J. 782. 


§ 1318. Suspension of statute. 


The plaintiff bank held notes, payment of 
which the defendant had guaranteed in writ- 
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ing. From time to time the defendant filed 
financial statements with the bank for the 
purpose of “procuring credit.” It was held 
that each financial statement caused the time 
allowed for suing on a guaranty (four 
years) to start running anew. Bank of 
America v. Hunter, Cal., 60 Pac. Rep. (2d) 
328. 53 B. L. J. 935. 


STOCK AND STOCKHOLDERS 
Pledge of corporate stock, see § 1190. 


§ 1327. Lost and stolen certificates. 

The purchaser in good faith of a stock 
certificate indorsed in blank, which has been 
lost by the real owner, gains a good title to 
the certificate and has the right to fill in 
his name as transferee. Since the purchaser 
has a valid title, if the owner notifies the 
transfer agent to stop transfer of the cer- 
tificates, the transfer agent will not be re- 
sponsible for a failure to carry out the or- 
der. VanSchaick v. National City Bank, 
283 N. Y. Supp. 372. 53 B. L. J. 29. 


§ 1328. Stock subscriptions. 


Liability of directors on stock subscrip- 
tions, see § 1030. 


A bank employee subscribed for shares of 
the bank’s stock in an agreement which pro- 
vided for payment by monthly installments, 
the shares to be held in the meantime by 
the president of the bank as trustee for 
the employee. The agreement also provided 
that, if the employee left the employ of the 
bank during the continuance of the con- 
tract, he should receive back the full amount 
paid under the agreement. The bank failed 
before the stock was paid for. It was held 
that the agreement of subscription was an 
absolute one and that the employee could 
not recover from the receiver the amount 
he had paid at the time of the failure. 
Squire v. Rafferty, Ohio, 2 N. E. Rep. (2d) 
255. 53 B. L. J. 743. 


A corporation, authorized to invest in, 
hold, sell and deal in stocks, shares, bonds, 
ete., is not an “investment company” within 
the meaning of the Wisconsin statute (Stats. 
1933, § 216.01) requiring such companies to 
comply with the statutes applicable to for- 
eign building and loan associations; a sub- 
scription for stock in such a corporation, 
therefore, is not made invalid by the ab- 
sence of such compliance. Wisconsin In- 
vestment Co. v. Skinner, Wis., 265 N. W. 
Rep. 681. 53 B. L. J. 632. 


§ 1329. Transfer and sale of stock. 
Under section 66 of the New York Stock 
Corporation Law, a corporation may refuse 
to consent to a transfer of stock while the 
stockholder is indebted to the corporation. 
In order for a corporation to avail itself 
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of this statutory provision, the statute, or 
the substance thereof, must be written or 
printed upon the stock certificates. Manu- 
facturers Trust Co. v. Bank of Yorktown, 
282 N. Y. Supp. 507. 53 B. L. J. 51. 


The Federal Statute, 12 U. S. Code § 24, 
providing that the business of dealing in 
securities and stock by national banks shall 
be limited to purchasing and selling “with- 
out recourse,” will not protect a national 
bank from being held liable for misrepre- 
sentations made in selling shares of the 
bank’s own stock, which at the time of the 
sale, belonged to an affiliate. Oppenheimer 
v. Harriman National Bank & Trust Co., 
85 Fed. Rep. (2d) 582. 53 B. L. J. 1037. 


Right of national bank stockholder 
to inspect books. 

With proper restrictions as to time and 
place, a stockholder in a closed national 
bank, who alleges that he has been refused 
permission to examine the bank’s books and 
that the officers have issued false financial 
statements, is entitled to an order permit- 
ting such examination for the purpose of 
ascertaining the facts on which to base an 
action of fraud. Wittnebel v. Loughman, 
80 Fed. Rep. (2d) 222. 53 B. L. J. 436. 


§ 1341. 


§ 1350. Statutory liability in general of 
stockholders to creditors. 

After the failure of a bank, a stockholder 
died leaving a will and appointing the de- 
fendant his residuary legatee. The defend- 
ant refused to accept a transfer of the stock, 
never voted it and exercised no acts of 
ownership with respect to it. It was held 
that she never became a stockholder and 
hence was not subject to statutory assess- 
ment. Schafer v. Sell, Wis., 264 N. W. Rep. 
620. 53 B. L. J. 219. 


A person, in whose name shares of stock 
of a trust company stand on the books of 
the company, will not be permitted, upon 
the failure of the company, to escape the 
stockholders’ statutory liability by saying 
that, when he wanted to sell and transfer 
the shares, he was prevented from so doing 
by the conduct of the officers of the com- 
pany. Commissioner of Banks v. Waltham 
Trust Co., Mass., 199 N. E. Rep. 303. 53 
B. L. J. 109. 


One who has acted as director of a bank 
and who has taken the directors’ oath that 
he is the owner in his own right of qualify- 
ing shares and whose name appears on the 
stock register as the owner of such shares 
at the time of the failure of the bank will 
not be permitted to defend an action for 
the statutory double liability on the ground 
that the shares were issued to him without 
his consent. Johnson v. Wilson, Kans., 52 
Pac. Rep. (2d) 631. 53 B. L. J. 139. 


Upon the closing of a New York bank by 
the State Banking Department, the New 
York banking superintendent may bring ac- 
tion in New Jersey against stockholders of 
the closed bank residing in New Jersey for 
the purpose of enforcing their statutory lia- 
bility. Egbert v. Abrams, N. J., 181 Atl. 
Rep. 522. 53 B. L. J. 75. 


§ 1352.—Transfer prior to insolvency. 


A Georgia statute provides that a bank 
stockholder shall not be subject to the stock- 
holder’s double liability on the failure of 
the bank where he has transferred his stock, 
provided that the transfer is recorded on 
the books of the bank or written notice of 
the transfer is given to the bank six months 
prior to the failure. It was held that the 
delivery of a certificate of bank stock by 
the stockholder to the cashier of the bank, 
with the intention of selling the stock to 
him individually, did not constitute a writ- 
ten notice to the bank and did not protect 
the stockholder from the stautory liability. 
Brock v. Gormley, Ga., 187 S. E. Rep. 211. 
53 B. L. J. 903. 


§ 1358.—Deceased stockholder. 


The holder of national bank shares died 
in March, 1927. The bank subsequently 
failed and, in October, 1932, a one hundred 
per cent. assessment was levied upon the 
shares. The estate had not at the time been 
completely settled and there were certain 
undistributed assets remaining in the hands 
of the administrator. The shares still re- 
mained in the name of the decedent. It was 
held that the estate was liable for the as- 
sessment. In re Thompson’s Estate, 290 
N. Y. Supp. 295. 53 B. L. J. 1025. 


§ 1359.—Stock issued in name of another 
person. 


Shares of bank stock purchased by brokers 
for a customer were, for convenience, issued 
in the name of an employee of the brokers. 
Upon the failure of the bank it was held 
that the record holder, that is the brokers’ 
employee, was liable for the statutory as- 
sessment, but that the customer, the real 
owner of the shares, was liable to the em- 
ployee. Broderick v. Adamson, 285 N. Y. 
Supp. 294. 53 B. L. J. 342. 


§ 1360.—Where transfer not recorded. 


The defendant, a director and stockholder 
of a bank, being desirous of resigning, in- 
dorsed his stock certificate and delivered it 
to the president of the bank. The latter 
agreed to take the stock, but requested the 
defendant not to resign as director. Nothing 
further was done in the matter until the 
failure of the bank some time later. It was 
ties does not apply to the officers and stock- 
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held that the defendant remained subject to 
the statutory liability of stockholders. Young 
v. Florida, 81 Fed. Rep. (2d) 275. 53 B. 
L. J. 358. 


§ 1365.—Stock purchased on misrepresenta- 
tion. 

A person, whose name appears on the 
books of a bank as the owner of shares of 
the bank’s stock, is presumptively a stock- 
holder. The fact that the certificate of stock 
has not been delivered to him is immaterial; 
and the fact that he was induced to pur- 
chase the shares through fraud on the part 
of the owner is no defense in an action by 
the banking superintendent to enforce his 
statutory liability upon the insolvency of 
the bank. Lewis v. State, Okla., 60 Pac. 
Rep. (2d) 761. 53 B. L. J. 1009. 


STOPPING PAYMENT 
§1378. Stopping payment of cashier’s 
check. 


The payee of a cashier’s check who in- 
dorses it and transfers it in payment of 
losses sustained in a gambling game (gam- 
bling being prohibited by a state law) is 
entitled to stop payment of the check as 
against the person to whom he transferred 
it. If the bank, after being notified that 
the check was transferred in settlement of 
a gambling debt and after being requested 
not to pay the check, nevertheless does honor 
the check upon presentment by the trans- 
feree, the bank will be liable to the payee 
for the amount of the check. Nielsen v. 
Planters Trust & Savings Bank, La., 164 
So. Rep. 613, (Reversing 52 B. L. J. 746). 
53 B. L. J. 128. 


= SURETIES 


§ 1392. Rights and liabilities of sureties 
in general, 


A bond to secure deposits given to a 
court clerk “and his successor in office” is 
a continuing obligation and the sureties are 
liable for losses occurring after the expira- 
tion of the term of office of the clerk, during 
whose term the bond was given. Holmes 
v. Elder, Tenn., 94 S. W. Rep. (2d) 390. 
53 B. L. J. 661. 


Sureties on a depositary bond given by 
a bank to a town will be liable on the bond 
although the bond is not made in duplicate 
and a copy is not filed in the offices of the 
county and city clerks as required by statute 
(Mo. St. Ann. §§ 2962, 2963). Town of Can- 
ton v. Bank of Lewis County, Mo., 92 S. W. 
Rep. (2d) 595. 53 B. L. J. 561. 


The rule that uncompensated sureties are 
not held to such strict liability as paid sure- 
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ties does not apply to the officers and stock- 
holders of a bank who sign, as sureties, a 
bond given by the bank to secure deposits. 
Such sureties have an interest in securing 
deposits for their bank and are compensated 
indirectly, if not directly. Holmes v. Elder, 
Tenn., 94S. W. Rep. (2d) 390. 53 B. L. J. 
661. 


§ 1395. Release of surety. 


A bank held a note made by a club and 
secured by a bond signed by several of the 
directors of the club as sureties. One of 
the sureties died before the note matured 
and prompt notice of the death was given 
to the bank. Thereafter the bank accepted 
two renewal notes, no notice of such re- 
newals being given to the estate. It was 
held that, by accepting such renewals, the 
bank waived its right to enforce payment 
from the estate of the deceased surety. In 
re Visscher’s Estate, Mich., 266 N. W. Rep. 
825. 53 B. L. J. 606. 


A bank officer, who signs as surety a 
note payable to the bank, cannot release 
himself from his obligation as surety bv 
subsequently receiving a renewal note upon 
which his signature as surety is lacking and 
surrendering the original note. In taking 
the renewal note, the officer is not acting 
as a representative of the bank. The rule 
is that an ‘agent will not be permitted to 
represent both himself and his employer in 
a transaction in which their interests are 
adverse. Clapp v. Wallace, Iowa, 266 N. W. 
Rep. 493. 53 B. L. J. 529. 


Persons who were stockholders and di- 
rectors of a bank which had been designated 
as depositary for township funds, signed 
the bank’s depositary bond as sureties. Later 
the township requested and received a new 
bond which was signed by a surety com- 
pany as surety. It was held that, in the 
absence of an express reservation of the 
township’s rights against the individual sure- 
ties on the previous bond, the taking of the 
new bond relieved them from liability. 
Wyoming Township v. Hekman, Mich., 264 
N. W. Rep. 847. 53 B. L. J. 261. 


TAXATION 


§ 1407. United States securities. 


A federal income tax on the profit de- 
rived from the sale of Liberty Bonds, pur- 
chased at less than par, is not a tax upon 
the principal of the bonds and, therefore, 
does not violate the Act of April 24, 1917, 
exempting such bonds from all taxation ex- 
cept inheritance taxes. Central Hanover 
Bank & Trust Co. v. United States, 14 Fed. 
Supp. 541. 53 B. L. J. 672. 
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§ 1417. State tax on national bank shares. 


Shares of national bank preferred stock 
held by the Reconstruction Finance Corpo- 
ration are subject to taxation by the state 
in which the bank’s place of business is 
located. Baltimore National Bank v. State 
Tax Commission, 54 Sup. Ct. Rep. 417. 53 
B. L. J. 190. 


Text of Senate Bill 3978 (12 U. S. Code 
§ 5le, f) exempting from Federal and State 
taxation shares of preferred stock of na- 
tional banks and preferred stock, capital 
notes and debentures of state banks held by 
the Reconstruction Finance Corporation. 53 
B. L. J. 289. 


§ 1429. Income tax. 


A taxpayer who keeps books cannot de- 
duct a bad debt in computing his net in- 
come for tax purposes unless the debt is 
charged off within the taxable year. Law- 
head v. Brast, 13 Fed. Supp. 545. 53 B. 
L. J. 496. 


If a sum of money paid by a corporation 
to a retiring officer is in fact a gift, it is 
not taxable as income; but if the circum- 
stances indicate that the payment is, in 
reality, additional compensation, it is tax- 
able. Botchford v. Commissioner of Inter- 
nal Revenue, 81 Fed. Rep. (2d) 914. 53 
B. L. J. 472. 


The net income of an investment trust is 
subject to the franchise tax imposed on 
corporations by § 209 of the New York Tax 
Law, City Bank Farmers Trust Co. v. 
Graves, N. Y., 2 N. E. Rep. (2d) 612. 53 
B. L. J. 883. 


The owner of stock who sells it and has 
the proceeds credited to the accounts of his 
minor children is still subject to an income 
tax on the profits of the sale if it appears 
that his gift to the children consisted not 
in the shares themselves but in the proceeds 
of the sale of the shares. Weil v. Commis- 
sioner of Internal Revenue, 82 Fed. Rep. 
(2a) 561. 53 B. L. J. 508. 


§ 1430. 


A “certificate of participation” issued by 
a trust company to a customer, reciting that 
the company holds a certain mortgage in 
trust for the customer is not a “corporate 
security” within the meaning of that term 
as used in the Revenue Act of 1926 (26 
U. S. Code §901 (1) (and, therefore, not 
subject to a documentary tax under that 
statute. Dauphin Deposit Trust Co. v. 
United States. 80 Fed. Rep. (2d) 893, (Re- 
versing 52 B. L. J. 601), 53 B. L. J. 332. 


Stamp tax. 
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Certificates issued by a bond and finance 
company, acknowledging receipt of payments 
on contracts for the sale of securities and 
partially reciting the terms of such con- 
tracts are not “corporate securities” within 
the meaning of section 800 of the Revenue 
Act of 1926 and are, therefore, not subject 
to the documentary stamp tax provided for 
by the statute. City Bond & Finance Co. 
v. Welch, 79 Fed. Rep. (2d) 969. 53 B. 
L. J. 125. 


Newspaper tax. 


A state law imposing a tax of two per 
cent. on the gross receipts of newspapers, 
periodicals, ete., which publish paid adver- 
tisements and which have a circulation of 
more than 20,000 copies per week, is uncon- 
stitutional in that it violates the First 
Amendment to the Federal Constitution 
which provides that “Congress shall make 
no law... abridging the freedom of speech, 
or of the press... .” Brosjean v. American 
Press Co., U. S. Sup. Ct., Feb. 10, 1936. 53 
B. L. J. 99, 150. 


USURY 


§ 1469. What constitutes usury. 


A note for $190 with 8 per cent. interest 
(highest legal rate in Minnesota) given for 
a loan of $150 is usurious and cannot be 
enforced. Adjustment Service Bureau v. 
Buelow. Minn., 265 N. W. Rep. 659. 53 
B. L. J. 597. 


§ 1470.—Transactions held not usurious. _ 


A loan is not rendered usurious by the 
fact that the lender requires the borrower 
to obtain a life insurance policy at his own 
expense to be used as collateral, even though 
the policy is issued by the lender, an in- 
surance company, where the premium does 
not exceed the usual rate and the transac- 
tion is otherwise regular. Sledd v. Pilot 
Life Insurance Co., Ga., 183 S. E. Rep. 199. 
53 B. L. J. 247. 


A Ioan of $4,000 to be paid back in 120 
monthly installments aggregating, principal 
and interest combined, $6,068.20 is not usur- 
ious under the statutes of Georgia. Volun- 
tary payments by the borrower in excess of 
those required by the terms of the agree- 
ment cannot be considered as making the 
contract usurious. The Georgia statute, 
Code 1933, § 57-116, authorizes the making 
of a loan at 6 per cent. interest, adding the 
entire amount of interest to the principal 
and agreeing that the aggregate amount 
shall be paid back in monthly installments. 
Osborne v. National Realty Management 
Co., Ga., 187 S. E. Rep. 56. 53 B. L. J. 892. 
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A $10,000 loan, from which is deducted 
$400 as a commission and which is payable 
in ninety-six installments of $145.82, is not 
usurious under the laws of Oklahoma. Bra- 
niff Investment Co. v. Norton, 80 Fed. Rep. 
(2d) 598. 53 B. L. J. 224. 


§ 1474.—Commission, bonus, expenses, etc. 


The defendant borrowed money on a note 
from the plaintiff bank. The loan was ne- 
gotiated through an agent who collected a 
commission of $100 for his services. It was 
held that the fact that the commission, 
added to the interest provided for in the 
note, would exceed the legal rate of inter- 
est, did not render the note usurious where 
it appeared that the bank received no part 
of the commission. Sales v. Mercantile Na- 
tional Bank, Texas, 89 S. W. Rep. (2d) 
247. 53 B. L. J. 242. 


The owners of real property deeded it in 
trust to a trust company to secure ninety 
$1,000 bonds bearing 6 per cent. (highest 
legal rate) interest. It was agreed that the 
company should sell the bonds to the public, 
collect the interest on the trust deed, dis- 
tribute the same to the bondholders, man- 
age the property with respect to taxes, in- 
surance, ete., for which services it should 
receive $2,600 payable out of the sale price 
of the bonds. It was held that this broker- 
age fee did not render the bonds usurious. 
McCubbins v. Virginia Trust Co., 80 Fed. 
Rep. (2d) 984. 53 B. L. J. 355. 


§ 1488. Penalties for usury. 

Where the fee charged by an officer of 
a loan company for procuring a loan for 
one of the company’s customers, when added 
to the interest charged on the loan by the 
company, amounts to more than twenty- 
five per cent. per annum on the sum loaned, 
the entire principal and interest is for- 
feited under a Florida statute (Comp. Gen. 
Laws 1927, § 6942). Richter Jewelry Co. 
v. Schweinert, Fla., 169 So. Rep. 750. 53 
B. L. J. 922. 


§ 1489. Penalties against national banks. 

With respect to national banks the penal- 
ties for usury are the following: If there 
has been an agreement to pay usurious in- 
terest to a national bank, but no interest 
has actually been paid, the borrower may 
obtain a forfeiture of the entire interest; 
if usurious interest has actually been paid 
the borrower may recover, in a separate 
action, twice the amount of interest so paid. 
Catron v. Rasnick, Ky., 94 S. W. Rep. (2d) 
299. 53 B. L. J. 691. 


§ 1494. Conflict of laws. 
Where a note is made in one state and is 
payable in another, the question whether 
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the note is usurious is determined by the 
law of the state in which it is payable. 
Braniff Investment Co. v. Norton, 80 Fed. 
Rep. (2d) 598. 53 B. L. J. 224. 


WILLS 


Verbal agreement to make bequest. 


A verbal agreement to provide a substan- 
tial bequest in one’s will in return for sup- 
port and maintenance during life is valid 
and enforceable in Texas. In some states 
agreements of this kind, in order to be valid, 
must be put in writing. Exchange National 
Bank v. Bryan, Fla., 165 So. Rep. 685. 53 
B. L. J. 383. 


WORKMEN’S COMPENSATION 


§ 1522. Compensable injuries. 


A bank employee followed the practice 
of bringing deposits from the town in 
which he lived to the bank on his way to 
work, On one such trip he was killed 
through the accidental discharge of his own 
revolver. It was held that the accident oc- 
eurred within the “course of his employ- 
ment” even though the bank was not re- 
sponsible to depositors for the money until 
it was received at the bank and that the 
employee’s widow was entitled to compensa- 
tion under the Workingmen’s Compensation 
Act. Security State Bank v. Propst, Colo., 
59 Pac. Rep. (2d) 798. 53 B. L. J. 879. 
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